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BRIEF FOR APPELLANT 


INTRODUCTORY NOTE REGARDING TRANSCRIPT 
REFERENCES 

The issues raised in this brief have required references to 
a number of different transcripts of various calendar calls, arguments 
on motions and different segments of the appellant's trial itself. 
Several reporters prepared these various transcripts and most of 
the individual transcript segments are separately paginated. For this 
reason, citations to transcript pages throughout this brief refer to 
both the date involved and the transcript page: e.g., "4-17-70, Tr. 2." 
There are two separately paginated transcript segments for September 
11, 1970: one for an oral argument which preceded the appellant's 


trial, and one for the initial portion of the trial itself. The transcript 


of the oral argument is cited in this brief as "9-11-70, Arg., Tr. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Whether the District Court erred in denying the appellant's 
| 


motion to dismiss his indictment for want of a speedy trial. 


2. Whether the inability of the Court of General Sessions 
to provide any transcript of the appellant's preliminary hearing, 
notwithstanding an order of the District Court for the production of 
the transcript, requires reversal of the appellant's conviction and 


dismissal of his indictment. 


3. Whether, given the unique nature of the appellant's defense, 


the District Court's charge to the jury that it could find the appellant 
guilty of first degree burglary if it found that he entered the complainants' 
home "with intent to commit a criminal offense Se eeh erroneously 
permitted the jury to convict the appellant of a different act than that 


for which he was indicted. 


This case has not previously been before this Court. 


REFERENCES TO PARTIES AND RULINGS 


The court's attention is directed to the oral ruling of U.S, 
District Court Judge Leonard P. Walsh on September 11, 1970 
(9-11-70, Arg., Tr. 24), denying the appellant's "Motion to Dismiss" 


for want of a speedy trial, which had been filed on August 20, 1970. 


The grounds for the District Court's ruling were not set forth ina 


written order. 


There are no other parties to this litigation. 
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STATEMENT OF THE CASE 
A. Indictment, Conviction and Sentence | 


The appellant, Robert D. Keith, was arrested early on the 
morning of April 17, 1969 at the southeast Washington home of Mr. 
and Mrs. Charles Laniak (9-14-70, Tr. 20-21). A preliminary 
hearing was held on April 17 and Keith was bound 008 for Grand 


Jury action, On May 20, 1969, a Grand Jury indictment was returned, 


charging Keithwith first degree burglary, a violation of 22 D.C. Code 


§1801(a). The Grand Jury indictment, in its entirety, stated: 

"The Grand Jury charges: 

"On or about April 17, 1969, within the District of 
Columbia, Robert D. Keith entered the dwelling of Charles 
Laniak and Lorraine R. Laniak while John J. Laniak, 

Gerard Laniak and Charles Laniak were present in the 

said dwelling, with intent to commit a criminal offense 

therein." 

Mr. Keith had no funds with which to purchase the $10,000 
bond specified for his release and two motions seeking his release 
on personal recognizance or under non-financial conditions were 
ultimately denied.(6-20-69, Tr. 5; 10-10-69, Tr. 9). Mr. Keith 
therefore remained incarcerated until his trial in September, 1970, 
almost 17 months after his arrest. He remains incarcerated today. 


Mr. Keith's trial was held on September 11 and 14, 1970. 


Following an initial report of inability to agree (9-15-70, Tr. 115) and 
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instructions by the Court to deliberate further (9-15-70, Tr. 115-116), 


the jury returned a verdict of guilty to the charge in the indictment 
late in the afternoon on September 15 (9-15-70, Tr. 117). On November 
10, 1970, Mr. Keith was sentenced to a prison term of not less than 


four nor more than twelve years. 


B. Testimony at the Trial 


The charges against Mr. Keith stem from an incident which 
took place early in the morning on April 17, 1969, at a southeast 
Washington home occupied by Mr. and Mrs. Charles Laniak and a 
num ber of their children. It has been undisputed throughout this case 
that Mr. Keith was arrested at the Laniak residence after an altercation 
with Mr. Laniak and various of his sons in which Mr. Keith was visibly 
injured (9-14-70, Tr. 20-21, 35, 54). It has also been undisputed that 
Mr. Keith was inside the Laniak house at the time his struggle with the 
Laniaks began (9-11-70, Tr. 36, 70; 9-14-70, Tr. 6, 52-53). The 
testimony of'the Laniaks and of Mr. Keith concerning the circumstances 
under which that struggle took place, however, was radically different. 
The Laniaks testified that Mr. Keith had been surprised by two 
of the Laniak sons while in the act of burglarizing their home after 
having gained entrance through an unlocked window. The Laniaks 


stated that Mr. Keith then attempted to run away but that he had been 
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subdued after a struggle and held until the arrival of the arresting 

police officer, Sgt. James F. Coffey. (9-11-70, Tr. 32-41, 67-80; 
9-14-70, Tr. 6-7, 76-80.) Sgt. Coffey testified that he had found 

two open purses outside the front door of the Laniak residence and that he 
had also found a flashlight on the floor and a sescmasioos in Mr. Keith's 


pocket (9-14-70, Tr. 22-23, 28). 


Although he readily admitted having been in the Laniak home, 


Mr. Keith's testimony was otherwise entirely different. Mr. Keith 


stated that he had left his mother's home in New York City late on the 


night of April 16, driving his car loaded with pieces of furniture, a 
pet animal, and other belongings, all of which he os in the process 
of moving to an apartment he had recently rented i Washington, D.C. 
(9-14-70, Tr. 46, 50, 60). Mr. Keith's car had ie been in good working 
condition and he had continual problems with it anne his drive to 
Washington. Finally, at a point inside the city lissite, the car broke 
down completely. (9-14-70, Tr. 47-49.) 

Because he had his pet and personal possessions inside the car, 
Mr. Keith was concerned about leaving it on the street at that very 
early hour of the morning. At that point, Mr. Keith testified, he 
spotted a house on a nearby hill with interior Lights on. Mr. Keith 
walked up to the house and knocked on the door. His knock was 


answered by a "young fellow'' wearing only pajama bottoms. Mr. Keith 


explained that his car had broken down and asked whether he could 

use the telephone in the house in order to summon help. The young 
man assented and Mr. Keith stepped inside. Instead of attempting to 
use the telephone, however, Mr. Keith admitted that he had approached 
the young man "in a homosexual manner" by rubbing against him. 
(9-14-70, Tr. 50-52.) 

At that:point the young man shouted, other members of the 
family appeared, and a struggle occurred during which Mr. Keith 
unsuccessfully tried to run away. Following his arrest, he was 
taken to D.C, General Hospital where he received stitches and other 
medical treatment for his injuries. The next day, he called a friend, 
Mr. Samuel Crestwell, concerning his automobile and the belongings 
in it. By the time of Mr. Keith's trial, Mr. Crestwell could no 
longer be located and he did not testify as a corroborating witness. 
(9-14-70, Tr. 52-55, 58-59, 66-70.) 

Mr. Keith denied ever having seen the screwdriver allegedly 


taken from him, also denied any knowledge of the flashlight found at 


the scene, and did not recall seeing any empty purses on the floor. 


(9-14-70, Tr. 55, 61, 70-71.) 
As noted previously, the jury plainly had a difficult time in 
resolving the inconsistent testimony which had been presented at 


the trial. It began its deliberations at 3:30 p.m. on September 14, 
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1970 (9-14-70, Tr. 106) and at 5:00 p.m., given a choice whether 


to continue deliberating or to disband for the night, ‘chose to resume 
deliberations in the morning (9-14-70, Tr. 107). On the following 
morning at 10:00 a.m., the jury sent a note to the Court stating: 
Your Honor, we the jury have been unable to conte to an agreement 
as to the verdict" (9-15-70, Tr. 115). The Court thereupon recalled 
the jury and delivered an additional charge, requesting that its 
members deliberate further and attempt to reacha pecdies (9-15-70, 
Tr. 5-116) At 11:00 a.m., the jury again soiac! and at 3:50 
p-m. a guilty verdict was finally reported (9-15-70, Tr. 116-117). 


C. Chronology of Events Between the Appellant's 
Arrest and Trial 


The chronology of events between Mr. Keith's arrest and his 


ultimate trial 17 months later has an important bearing on two of 
the points now raised on appeal. That chronology is therefore presented 
below in some detail: | 

April 17, 1969: Mr. Keith was arrested and, following a 
preliminary hearing, bound over for Grand Jury acon An attorney, 


Mr. Gerald M. Kane, was appointed to represent Mr. Keith. A 


1/ The Court's instruction to deliberate further was in the exact language 
approved by this court in U.S. v. Anthony C. Thomas, ___ U.S. App. 
D.C. =, __- F 2d__(1970), No. 22,768, decided November 6, 1970, 
and no attack upon the appellant's conviction is here made on the 
basis of that charge. 
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bail agency report was filed recommending that no release be granted 
on personal recognizance and bond was set at $10, 000. 

May 12, 1969: Mr. Kane's appointment was terminated and 
another attorney, Michael E. McKenzie, was appointed to represent 
Mr. Keith. 2/ 

May 20, 1969: The Grand Jury handed down the indictment 
quoted on the first page of this statement. The indictment was filed 
on June 10, 1969. 

June 20, 1969: The appellant was arraigned before U.S, District 
Judge Aubrey E. Robinson, Jr. and pleaded not guilty to the indictment 
(6-20-69, Tr. 2). A pro se motion for personal bond which had been 
filed by Mr. Keith was argued by Mr. Keith's appointed counsel, Mr. 
McKenzie. The motion was denied (6-20-69, Tr. 3-5). Mr. McKenzie 
was advised by the Court to contact the U.S. Attorney in order to obtain 
information concerning the particulars of Mr. Keith's alleged offense 
(6-20-69, Tr. 5-6). 

June 27, 1969: Judge Robinson entered his written order denying 


the motion for release on personal recognizance. 


September 18, 1969: A motion for reconsideration of the Court's 


order denying release on personal recognizance was filed. 


2/ Mr. McKenzie represented Mr. Keith throughout his trial but is not 
his attorney on appeal. 
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October 7, 1969: (10-7-69, Tr. 1-8.) Counsel for Mr. Keith 
SS | 


and for the Government appeared before U.S. District Court Judge 
Leonard P. Walsh, to whom the Keith case had beeh assigned. 
Government counsel stated that an offer had been made of a plea of 
guilty to second degree burglary but that he understood this disposition 
was not acceptable to the defendant. Counsel for Mr. Keith at that 
point indicated that his client might possibly reconsider his refusal 

of the Government's offer. At no other point than this, either before 

or after October 7, 1969, is there any statement in the record 

by either the appellant or his trial counsel that Mr. Keith might have 
been willing to plead guilty to a lesser charge. 

Mr. McKenzie stated further that he was ene difficulty in 
obtaining one prospective defense witness, .but requested that he be 
permitted an early opportunity to argue his new motion for release 
on personal recognizance. After some dioeeccios: argument on that 
motion was set for October 10. Defense counsel also stated that he 
wished to file a motion for a copy of the transcript of Mr. Keith's 
preliminary hearing in the Court of General ernie At that point, 
notwithstanding an earlier declaration that "if he [Keith] is not guilty, 
he is not to plea" (10-7-69, Tr. 5), the Court made it clear that the 


subject of a possible "disposition" of the case was by no means 


closed (10-7-69, Tr. 6): 


"MR. MCKENZIE: I have a motion for a transcript that 
I was going to file with Judge Curran as a preliminary matter. 
Then, I got your notice. 

"THE COURT: The transcript is from General Sessions? 

"MR. MCKENZIE: Yes, sir. Form 8. 


"THE COURT: Is that okay with the Government? Do 
you have any objection? ; 


"MR. FRANKEL: Not to the filing of the motion. 

"THE COURT: Mr.» McKenzie why don't you hold it in the 
event there is a disposition. Bear in mind this court has complete 
control over this case. 

"MR. MCKENZIE: I understand. 

"THE COURT: Once there is a plea. 

"MR. MCKENZIE: I understand. 

"THE COURT: At the present time I do not have authority. 


"MR. MCKENZIE: I understand. 


‘THE COURT: It is entirely up to you and counsel for the 
Government. 


"MR. MCKENZIE: As far as the disposition, yes, I understand. 
"THE COURT: In the event there is a disposition -- 


"MR. MCKENZIE: If there is not, I will present this to the 
Court. 


"THE COURT: And, the Courtwill sign it.'' 


October 10, 1969: (10-10-69, Tr. 3-12.) Following oral argument, 


the Court indicated that the new motion for release on personal recognizance 
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would be fonica. The Court ascertained that no trial date had yet 
been set and Mr. McKenzie stated that he was still having difficulty 

in locating one defense witness. Judge Walsh then signed defense 
counsel's motion for the transcript of Mr. Keith's preliminary hearing. 
In doing so, however, Judge Walsh requested that defense counsel 
should "exhaust possibilities" before ordering the cenesie In 
context, it is plain that this was a reference to a possible "disposition" 
of the case by a plea of guilty. (See 10-10-69, Tr. 10-12.) Although 
there was further discussion concerning a Poeainlercccare date fora 
“disposition, ' no date for any future hearing was then set. Instead, 
the Court advised defense counsel to review the file! of the U.S. 
Attorney, apparently toward the end that there might be 


an eventual "disposition" of the case. 


April 17, 1970: (4-17-70, Tr. 2-3.) Mr. K eith remained in 


jail and, so far as the record indicates, nothing further happened in the 
case until April 17, 1970. On that date, counsel again appeared 

before Judge Walsh and defense counsel requested leave to file a 
motion to dismiss the case for want of a speedy trial. Even then, 
however, no trial date was set. Instead, the following colloquy 


occurred: 


3/ Although the Court instructed Government counsel to prepare a 
written order denying personal bond, no such order was ever filed. 


"THE COURT: Any particular reason why it hasn't been called? 

"MR.MCKENZIE: None that I know of. 

"THE COURT: I mean motions made? 

"MR. MCKENZIE: Not by me. 

"THE COURT: Talk with Mr. Frankel. 

"MR. MCKENZIE: All right. 

"THE COURT: See if there can be a disposition made. 

"MR, MCKENZIE: Iwill try. The other point I have my client 
is not happy with me and I am in a process of withdrawing from 


District of Columbia. 


"THE COURT: Well, it may be a lot happier after you talk 
with Mr. Frankel. 


"MR MCKENZIE: That is one problem in the way of 
disposition, and I don't blame him. 


"THE COURT: Well, come on up here, will you. 
[At The Bench] 


"THE COURT: Set May 4, not necessarily for trial." 
May 4,' 1970: (5-4-70, Tr. 2-4.) With the defendant present, 
the Court was again informed that the Government's offer of a "disposition" 


had been rejected. Judge Walsh then stated for'the first time that the 
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case would be set for en a! Defense counsel noted that he had filed 


a motion for the transcript of the Grand Jury proceedings leading to Mr. 
Keith's indictment but Judge Walsh indicated that this transcript would 


not be provided until one day prior to trial, at the earliest. 


4/ Although not shown in the transcript, the Criminal Docket entry 
states that a trial date of June 22 was set on May 4. 


May 5, 1970: A formal written motion Seely dismissal for want 
of a speedy trial was filed on Mr. Keith's behalf. | 

June 17, 1970: (6-17-70, Tr. 2-5.) At another pre-trial 
session, with the defendant present, Mr. McKenzie again indicated 
that the Government's o ffer of a "disposition" had been rejected. 
Mr. McKenzie also stated that although an order for a transcript of 
Mr. Keith's preliminary hearing had been signed by Judge Walsh on 
October 10, 1969, that transcript had not yet been Broidedt Mr. 
McKenzie was advised to check with the Supervisor of Court Reporters 


at General Sessions concerning this matter. 


June 22, 1970: (6-22-70, Tr. 2.) On this, the scheduled 


trial date, defense counsel moved for a continuance of one week until 
July 1, owing to laryngitis. The case was rescheduled for July 1. 
Prior to July 1, however, the case was again rescheduled several 
times by the Court, and was finally continued without date. 

July 30, 1970: (7-30-70, Tr. 2-4.) Counsel agar appeared 
before Judge Walsh. Mr. McKenzie stated that another one of his 
witnesses had disappeared since the last time the case had been scheduled 
and that he had still not received a transcript of the ipreliminary hearing. 
The case was scheduled for trial on September 11. : 

August 20, 1970: Anew motion to dismiss for want of a speedy 


trial was filed. The motion alleged that at least two witnesses for the 


defense had disappeared and that, for this reason, Mr. Keith would 

have no way of showing that his automobile had been inoperative at the scene 
of the alleged burglary. The motion further stated that despite "two 

Court orders for the reproduction of the Transcript of Preliminary 
Hearing, none has been received by Counsel, in spite of numerous 

personal calls, letters, etc." Finally, the motion contained an explicit 
denial of allegations which had been made by the U.S, Attorney's Office, 


in a letter to a Congressman of which no copy was sent to defense counsel, 


that defendant's counsel had been deliberately delaying the case. 3/ 


September 11, 1970: This was the day of the appellant's trial. 
Before the trial began, two events transpired. First, defense counsel 
was finally furnished a copy of the Grand Jury minutes, although not a 


copy of the still missing preliminary hearing transcript (9-11-70, Arg., 
6/ 


Tr. 2, 6-7).— Second, an oral argument was held concerning the motion 


to dismiss for want of a speedy trial (9-11-70, Arg., Tr. 2-29). 


El 


5/ The motion to dismiss contained one apparently inadvertent, and clearly 
immaterial, factual error. Paragraph 2 of the motion stated that the 
only continuance sought by the defense, a continuance for one week owing 
to defense counsel's illness, had been requested on July 1, 1970. The 
record shows, however, that this one week continuance had been sought 
on June 22’rather than July 1. This error was repeated by defense 
counsel in his oral argument before the Court on September 11, 1970. 
The material operative fact in the statement -- that only a single one 
week continuance had been requested by the defense owing to counsel's 
illness -- was correctly stated. 


It has now been determined, although it was not known then, that no trans- 
cript of the preliminary hearing is available. See pp. 36- 37, infra. 
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The bulk of this oral proceeding was devoted to a aceon of exchanges 
between the Court, defense counsel and counsel for the Government 
concerning the proper party on whom to lay the blame for the long 


delay prior to the appellant's trial. Recognizing that formal requests 


for continuance had not caused the long delay, the Court nonetheless 


denied the motion to dismiss, apparently on the ground that defense 
counsel's failure actively to seek an early trial date had shifted full 


responsibility for all trial delays to the appellant. 
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SUMMARY OF ARGUMENT 


l.. This'case presents a unique combination of circumstances 
which plainly establish that the appellant's right to a speedy trial 
under the Sixth Amendment was denied. The prejudice to appellant 
flowing from this denial is also clear and a dismissal of his indictment 
is therefore required. 

The appellant, Mr. Keith, was incarcerated during the entire 
seventeen month period prior to his trial, a fact of key importance 
in evaluating his Sixth Amendment claim. Smith v. United States, 
135 U.S. App. D.C. 284, 418 F 2d 1120 (1969). The first year of 
delay in his trial may in large measure be attributed to the prosecution 
and the court and all but nine days of the five month delay in excess 
of one year must be attributed wholly to those entities. Given the 
total length ofithe delay and the fact of Mr. Keith's incarceration, 
both the court and the U.S. Attorney had a particularly strong responsi- 


bility to move the case to trial during the latter five month period. 


Hedgepeth v. United States, 124 U.S. App. D.C. 291, 295, 364 EF 2d 


684, 688 (1966). 

/ Owing to the long delay in the appellant's trial, at least one 
important defense witness disappeared. That fact alone establishes 
a real probability of prejudice in this case because the jury which 


ultimately convicted Mr. Keith had initially reported itself deadlocked. 


Shish 


Had there been even one defense witness to corroborate any material 


portion of Mr. Keith's own testimony, the balance gould well have 


been tipped the other way. 


2. Although the District Court ordered that the appellant be 


furnished the transcript of his preliminary hearing, no such transcript 
has ever been provided. It has now been Sorecened that the reporter 

on duty at Mr. Keith's preliminary hearing has sia soaten with her 
notes -- if, indeed, any such notes exist -- and the Sapenviso= of 

Court Reporters for the Court of General Sessions has therefore certified 
that no transcript can be made available (Attachment A hereto). 

This Court has held that a defendant's timely objection to the 
denial of his right to his preliminary hearing aes "requires 
reversal of a conviction if an accused was prejudiced by the denial." 
Gardner v. United States, 132 U.S. App. D.C. 331, 332, 407 F. 2d 
1266, 1267 (1969). In this case, with a jury which was very nearly 
deadlocked, the possibility of prejudice is clear. Lacking any 
transcript even now, it can in no event be said that the appellant 
was not handicapped in his trial preparation, particularly in view 
of the discovery function the Supreme Court has recently held to be 
one important purpose of preliminary hearings. Coleman v. Alabama, 


399 U.S. 1, 9 (1970). For this reason as well as his lack of a speedy 


trial, dismissal of the appellant's indictment should be ordered. 
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3. The first degree burglary indictment in this case charged 
simply that the appellant entered the complainants' dwelling with 
intent to commit a criminal offense therein" and the District Court's 
charge to the jury was, with respect to this element of the offense, 
given in this same general language. That general language has now 
been held by this court to be insufficiently specific to support an 
indictment for first degree burglary. United States v. Roy L. 
Thomas, Jr., No. 23,975, decided April 26, 1971. 

Although the Thomas decision concerning first degree burglary 
indictments was not given retroactive effect, the court there stated 
explicitly that it had not found it necessary to deal with an additional 
claim that the'charge given Thomas' jury was also defective. That 
question is squarely presented here. Given the unique nature of the 
appellant's defense -- that he had not been a burglar but had instead 
made an unsolicited homosexual advance to one of the complainants 
inside the complainants! dwelling -- the District Court's jury charge 
may well have resulted in Mr. Keith's conviction for an act other 
than that for which he was indicted. If any member of the jury 
decided that Mr. Keith's admitted homosexual advance was as much 
of a "criminal offense'' as stealing, the appellant would have been 
convicted even if that jury member believed Mr. Keith's testimony 


in his own defense. The appellant is for this reason entitled either 


to a new trialior to the entry against him of a verdict of guilty to the 
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lesser included offense of unlawful entry. — 


1/ Assuming that his indictment is not dismissed on the basis of the 
other contentions raised in this brief. 
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TRANSCRIPT REFERENCES FOR ARGUMENT I 


The Court's attention is directed to the following transcript 


segments: 


6-20-69, Tr. 1-6 
10-7-69, Tr. 1-8 
10-10-69, Tr. 2-12 
4-17-70, Tr. 2-3 
5-4-70, Tr. 2-4 
6-17-70, Tr. 2-5 
6-22-70, Tr. 2 


7-30-70, Tr. 2-4 


9-11-70, Arg., Tr. 2-29 


9-14-70, Tr. 54, 106-107 


9-15-70, Tr. 115-117 


I 
A UNIQUE COMBINATION OF CIRCUMSTANCES IN THIS CASE 
REQUIRES THAT THE APPELLANT'S CONVICTION BE 
REVERSED AND THAT HIS INDICTMENT BE DIS- 
MISSED FOR WANT OF A SPEEDY TRIAL 
"The right to a speedy trial is as fundamental 
as any of the rights secured by the Sixth Amendment, 
That right has its roots at the very foundation of our 
English law heritage." Klopfer v. State of North 


Carolina, 386 U.S, 213, 223 (1967). 


In determining whether long pre-trial delays require that 
convictions be reversed, reviewing courts have variously explored 
at least four different factors: the length of the delay, the reasons 


for it, the respective diligence of the defense, prosecutor and 


court and, finally, whether the delay has resulted in prejudice to 


the defendant. uy There has not been general agreement as to the 
relative weight to be attached to each of these factors or even that 

all of them are appropriate for consideration in every case. See 
Dickey v. State of Florida, 398 U.S. 30, 39, 90 S. ct. 1564, 1569 
(1970), concurring opinion; McNeill v. United States, U.S. App. D.C., 
No. 21570, decided June 4, 1968 (unreported). By ay test or 


7/ Dickey v. State of Florida, 398 U.S., 30, 48, 90S. Ct. 1564, 


1574 (1970), concurring opinion; Hedgepeth v. United States, 
124 U.S. App. D.C. 291, 294, 364 F 2d 684, 687 (1966). 
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combination of tests, however, the facts of this case require reversal 
of the appellant's conviction. Present here was a unique combination 
of circumstances which together, whether or not individually, resulted 
in a clear violation of Mr. Keith's Sixth Amendment rights. 

A. The Appellant was Incarcerated for 

_ Seventeen Months Prior To Trial 

Mr. Keith was in the process of moving to the District of 

Columbia when he was arrested. Lacking community ties, he was 
unable to secute release on personal recognizance or under non- 
financial conditions despite two motions seeking such release. Mr. 
Keith was unable to pay the cost of the $10,000 bond specified for his 
release and therefore, by reason of his poverty, remained incarcerated 
during the entire 17 month period prior to eee 


This fact is of key importance in evaluating any claim that a 


speedy trial has been denied. As the Supreme Court has oo. one 


of the prime purposes underlying the speedy trial guarantee is that of 


sparing presumptively innocent defendants the penalties of "undue and 


8/ The post-trial progress of this case has continued at what may at 
best be called a deliberate pace. Mr. Keith was convicted on 
September 15, 1970, and sentenced on November 10. Appellate 
counsel was appointed on January 4, 1971. Owing to unavailability 
of transcript segments -- the last of which was docketed only on 
May 10,1971 -- two extensions of time for the filing of this brief have 
been necessary. 


9/ United States v. Ewell, 383 U.S, 116, 120 (1966). 
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oppresive incarceration prior to trial.'' This Court bate given effect 
to this policy by explicitly approving preferential sclleduling for cases 
involving incarcerated defendants. Dockery v. Unites States, 129 U.S, 
App. D.C. 243, 393 F. 2d 352 (1968). Asa necessary consequence of 
this policy, lengthy periodsof pre-trial Snearsceatior -- particularly 
periods in excess of one year -- greatly diminish the weight to be afforded 
all other factors considered in evaluating claims that the constitutional 
guarantee to a speedy trial has been abridged. Smith v. United States, 
135 U.S. App. D.C. 284, 418 F. 2d 1120 (1969); MeNeill v. United States, 
U.S. App. D.C., No. 21,570, decided June 4, 1968 Goeponeeale 

There can be no doubt that lengthy pre-trial ninmcsnstos in 
and of itself constitutes serious "prejudice" to an indigent defendant. 
That was particularly true on the unhappy facts of tats case. In 
addition to his confinement, Mr. Keith was seriously injured while 
in jail, receiving razor blade wounds requiring sixty stitches in an 
attack by another prisoner. Whatever the complete facts may have 


been surrounding that incident, it resulted in further) restriction of 


Mr. Keith to the prison's maximum security unit, apparently for his 


own protection (10-10-69), Tr. 6, 8). In short, the conditions of Mr. 


Keith's pre-trial confinement were unusually onerous. 


Fl 


B. The Greater Portion of the Responsibility for the First 
Year of Trial Delay Must Be Attributed to the Govern- 
ment. Except for Nine Days, the Government Was 
Wholly Responsible for the Final Five Months of 


en CER ee 

No date at all was set for Mr. Keith's trial until well over one 
year after his arrest. On May 4, 1970, a trial date of June 22 was 
scheduled and that date was ultimately continued until Seprember 11, 
1970. Only one formal request for a continuance by the defense was 
ever made, a request for a one week delay on June 22, owing to illness 
of defense counsel. 

This case is perhaps unusual in that during the entire 17 months 
prior to Mr. Keith's trial, the one week continuance noted above 
was apparently the only request for a continuance made by either 
the U.S. Attorney or the defense. Itis a plain fact of record, how- 
ever, that neither the Government nor the court ever pressed for a speedy 
trial. It also seems clear that, in large measure, the reason for this 
failure was an understandable but too long continued hope by the District 
Court that the case might be disposed of without trial by having Mr. 
Keith plead guilty to the lesser charge of second degree burglary. 
But Mr. Keith never at any time indicated that he was prepared to 
accept the Government's offer of a guilty plea to a lesser charge. 


Although at one point during the pre-trial hearing on October 7, 1969, 


Mr. Keith's counsel indicated that his client's decision not to accept 


the Government's offer might be subject to reconsideration, there 
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does not again appear in the record the slightest hint that there might 
have been any possibility of a settlement short of trial. 


Despite Mr. Keith's continual rejection of the Government's offer, 


the Court continued subsequently to press for a possible "disposition" 


of the case. On October 10, 1969, following Mr. Keith's second 
unsuccessful attempt to secure release on personal shen ees. 
Judge Walsh continued to stress the desirability of a hegociated 
settlement. Noting that one potential defense witiees was away in 
the Navy and that Mr. Keith would not be released sondiae trial, the 
Court advised Mr. McKenzie to talk with the United States Attorney 
(10-10-70, Tr. 10-12): 


"THE COURT: Why don't you talk with the United States 
Attorney today and talk with this defendant today, certainly. 


"MR, MC KENZIE: Certainly. 


"THE COURT: Because the Court can understand that he may 
be in bad with other inmates, having some po sition of authority, 
and it may be that the entire matter can be disposed of. 


"MR. MC KENZIE: You mean today? 


"THE COURT: I mean after talking with the United States 
Attorney. 


"MR, MC KENZIE: All right. As far as a trial date is 
concerned -- 


"THE COURT: Let's not set it until we hear from you, but 
the important factor is that you have a Navy man? 


"MR. MC KENZIE: Yes, sir. 


"THE COURT: Well, he may be in South China. 
"MR. MC KENZIE: That is correct, he may be. 


"THE COURT: It is going to be unfair to have this man in 
jail during that period of time. 


"MR. MC KENZIE: It is quite correct. 
"THE COURT: The Court is not going to release him if 
he has no contact with the District. The Court is not going to 


release‘him on the basis that he has no contact with the 
District. So you put an order in on the bond, will you? 


"MR, FRANKEL: Yes, Your Honor, Iwill. 


"THE COURT: So, confer with counsel. He is practical 
and he will tell you what the situation is. 


"MR. FRANKEL: To save Mr. McKenzie time, why don't 
you just take my file now. 


"THE COURT: That, counsel, in the Judge's opinion, is the 
exact procedure. 


"MR. MC KENZIE: I have been informed by your clerk as 
to where the witness -- 


"THE COURT: (continuing) The experienced prosecutors 
do that. Say take a look at that file. 


"MR. MC KENZIE: Thank you. I understand exactly. 


(Whereupon, the Clerk called the calendar and the Court 
entertained other matters. )" 


Following the session on October 10, there was no further move 
by the U.S. Attorney's Office or the court to set a trial date. In his 
oral argument of September 11, 1970, Mr. Keith's trial counsel stated 


that it was his belief during this period that he was to have been 


notified when a trial date was set (9-11-70, Arg., Tr. 27). Finally, 


on April 17, 1970, Mr. Keith's counsel appeared in oo and stated 
that he wished to move to dismiss the case for want of a speedy trial. 
Even then, however, the Court continued to suggest that an effort be made 
to obtain a "disposition" by plea and again failed to set a firm date for 
trial. In response to counsel's raising of the nes trial question, the 
Court stated: "See if there can be a disposition aie "And 
finally the Court stated: ''SetMay 4, not necessarily for trial'' (4-17-70, 
Tr. 3). | 

Judge Walsh correctly noted at the oral argument of September 
11, 1970, that Mr. Keith's counsel had not actively pressed for trial 
until April 17, AG ane that, at least through October 10, 1969, one 
apparent reason for this was counsel's hope that a mincing witness then 
in the Navy could be located. This fact should not, SWORE. have been 
afforded the weight given to it by Judge Walsh in cosas the appellant's 
motion to dismiss for want of a speedy trial. There were three 


additional factors of decisive importance which required a grant of the 


dismissal motion. 


10/ Mr. McKenzie's remarks on April 17 looking toward a dismissal 
for want of a speedy trial must certainly be construed asa 
suggestion to the Court that, if dismissal of the ‘indictment was not to 
be. granted, a speedy trial was at least then in order. 
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First, there was another significant reason why Mr. Keith's 
trial counsel did not press for an immediate trial date. Although an 
order had been signed on October 10, 1969 for the preparation of Mr. 
Keith's preliminary hearing transcript, Mr. Keith's trial counsel 
had been continually frustrated in his efforts to obtain this transcript. 
(See 10-10-69, Tr. 9-10; 6-17-70, Tr. 3-5; 7-30-70, Tr. 3-4; 9-11-70, 
Arg., Tr. 6-7.) That transcript would have been an important aid in 
trial preparation, particularly in view of the fact that the complaining 
witnesses in the case had steadfastly refused to talk to anyone connected 
with Mr. Keith or his counsel (9-14-70, Tr. 16-17). The discovery 
function of the preliminary hearing is now a recognized one. See 
Coleman v. Alabama, 399 U.S. 1, (1970). This Court has itself 
recognized that function, Ross v. Sirica, 127 U.S. App. D.C. 10, 380 
F. 2d 557 (1967), and has also held that a defendant has an absolute 
right to obtain a transcript of his preliminary hearing, Gardner v. 
United States, 132 U.S. App. D.C. 331, 332, 407 F. 2d 1266, 1267 


(1969). Without the preliminary hearing transcript, Mr. Keith's trial 


counsel was seriously handicapped in his efforts to prepare his eee 


11/ For a more detailed discussion of this point, see Argument I of 
this brief, pp. 36 - 40 .- 
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Second, both the U.S. Attorney's Office and the District Court 
itself had a strong independent obligation to advance this case to 
trial, whether or not any formal request for a trial ans made by the 
defense. As this Court has noted in McNeill, oe "the burden is on 
the Government, not the defense, to bring a case to trial. " This 
obligation of both the Court and the U.S. Attorney is given explicit 
recognition in District Court Local Rule 87 and is further set forth 


in Rule 46(h) of the Federal Rules of Criminal Procedure. See also 


Bynum v. United States, 133 U.S. App. D.C. 4, 5, 408 F.2d 1207, 1208 


(1968). Certainly a failure to discharge the obligation must carry great 
weight in cases where, as here, the defendant is incarcerated. 

Indeed, distinguished jurists have suggested that the diligence of a 
defendant should carry little or no weight under sack circumstances. 
See Dickey, supra, 398 U.S. 30, 49-50 (1970), concurring opinion; 
Smith v. United States, 135 U.S. App. D.C. 284, 289, 418 F, 2d 1120, 
1125 (1969), dissenting opinion; and United States = Dillon, 183 F. 
Supp. 541, 543 (1960). As Justice Brennan has stated in Dickey, supra, 
the Government has a "responsibility to get on with the prosecution == 
and this duty is in no way negated simply because a defendant fails to 


demand an immediate pate 


12/ Dickey, supra, 398 U.S. at 50. 


13/ Id., 398 U.S. at 49-50. 
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"(T]he equation of silence or inaction with waiver 
is a fiction that has been categorically rejected by this Court 
when other fundamental rights are at stake. Over 30 years 
ago in Johnson v. Zerbst, 304 U.S. 458, 464, 58S. Ct. 1019, 
1023, 82 L. Ed. 1461 (1938), we defined 'waiver' as 'an 
intentional relinquishment or abandonment of a known right 
or privilege.’ We have made clear that courts should ‘indulge 
every reasonable presumption against waiver,' Aetna Ins. Co. 
v. Kennedy to use of Bogash, 301 U.S. 389, 393, 57S. Ct. 
809, 812, 81 L. Ed. 1177 (1937), and that they should 'not 
presume; acquiescence in the loss of fundamental rights.' Ohio 
Bell Tel. Co. v. Public Utilities Comm'n, 301 U.S. 292, 307, 
57 S. Ct. 724, 731, 81 L. Ed. 1093 (1937). In Klopfer, supra, 
386 U.S. at 223, 87 S. Ct. at 993, we held that the right to a 
speedy trial 'is as fundamental as any of the rights secured 
by the Sixth Amendment.' It is a safeguard of the interests 
of both the accused and the community as a whole. Thus, 
can it be that affirmative action by an accused is required to preserve-- 
rather than to waive--the right?'' 


Third, even if the delay of Mr. Keith's trial during the first 
year of his confinement were to be attributed in part to him or to 
his counsel, that delay cannot be disregarded in considering the Sixth 
Amendment claim made here. The passage of any considerable period 
of time before trial ''no matter who is ‘at fault', should act as a 
spur to the Government to seek prompt trial. If the Government is 
lax in this regard, it is appropriate to take the earlier period into 


account in determining whether there has been a denial of the right 


to a speedy trial.'"' Hedgepeth v. United States, 124 U.S. App. D.C. 
291, 295, 364 F. 2d 684, 688 (1966). 


Once Mr, Keith's trial counsel raised the speedy, trial question 


on April 17, 1970, there can have been no doubt of his desire for an 
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early resolution of the case. Compare Bynum v. United States, 133 


U.S. App. D.C. 4, 6, 408 F.2d 1207, 1209 (1968). Yet of the almost 
five month delay which followed, all of it delay in see of one year, 
only one week was attributable to a request for a Saas by Mr. 
Keith's counsel (6-22-70, Tr. 2) and only two additional days may 

be attributed to that counsel's request that the final trial date 

be set for September 11 rather than September 9 (7-30-70, 4Eien~ )))- 
The balance of the delay was attributable to further aiforts by the 
Court to continue exploration of a possible disposition" and to 

other unknown but presumably administrative aoe not within the 
control of the appellant or his trial counsel. Since the five month 
delay subsequent to April 17 was a further period of Seen for 
Mr. Keith in addition to the one year he had already seomt in jail, 

the Government should have pressed far more actively than it did for an 
early trial date. In view of the long period Mr. Keith had been in 
jail, a simple statement by the United States Attorney that the 


Government was ready for trial was not enough. 


C. There is a Substantial Probability That the Outcome 
of the Appellant's Case Was Prejudiced by the 


Delay in His Trial. = 


Any delay of more than one year in the trial of incarcerated 


defendants shifts ''to the prosecution a heavy burden of showing that 
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there was no prejudice to the defense."' Smith v. United States, 135 
U.S. App. D.C. 284, 286, 418 F. 2d 1120, 1122 (1969). No such 
showing can be made here. Even in cases where defendants have 
not been detained, but in which there have been long delays not 
wholly attributable to those defendants, this Court has held that only 
a slight showing of prejudice would justify reversal. Harling v. 
United States, 130 U.S. App. D.C. 327, 401 F, 2d 392 (1968). 
Here, the probability of prejudice which can be shown is substantial, 
not slight. 

The long delay in Mr. Keith's trial may well have changed 
the outcome of his case. In his motion of August 20, 1970 seeking 
dismissal and in his later oral argument on that motion (9-11-70, 
Arg.,Tr. 2-3), Mr. Keith's trial counsel stated that two prospective 
witnesses, Mr. Samuel Little and Mr. Samuel Crestwell, had 
disappeared. Those witnesses, according to Mr. Keith's trial 
counsel, could have given testimony concerning the retrieval of 
Mr. Keith's inoperative car and the belongings inside it from the 
street near the Laniak residence. Although Mr. Little apparently 
went into the Navy and became unavailable not too long after Mr. 
Keith's arrest, the record clearly shows that Mr. Crestwell was 
available as a witness even through the first two scheduled trial 


dates in the summer of 1970 (9-11-70, Arg., Tr. 73 7-30-70, Tr. 3). 


COPY AVAILABLE 
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By the pre-trial session of July 30, however, Mr. Crestwell had 


apparently disappeared and he did not testify to corroborate Mr. 


Keith's testimony at the trial. (See 9-14-70, Tr. 54.) That fact 


may well have been decisive. : 

Mr. Keith must himself have made a deep eanreceies on his 
jury since one or more of the jurors apparently shecc to believe 
Keith's version of the facts, at least initially, as oy the testimony 
of a much larger number of witnesses for the Sagano On these 
facts, the presence of even one witness tending to ederoborate even 
a portion of Mr. Keith's testimony could well have spun the balance. 
It cannot be said, in any event, that this is nota reasonable possibility 
in a case in which the jury almost reached no verdict at all. 

In sum, Mr, Keith's long pre-trial incarceration, the responsibi- 
lity of the Government and the District Court for cho nace portion 
of the delays which occurred, and the substantial peejuaice to the 
outcome of the case résulting from the delay, combine to compel a 
holding that the appellant's Sixth Amendment rights Have been harmfully 
abridged. For that reason, the appellant's conviction should be 


reversed and his indictment dismissed. 
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TRANSCRIPT REFERENCES FOR ARGUMENT Il 


The Court's attention is directed to the following transcript 


segments: 


10-7-69, Tr. 6 
10-10-69, Tr. 9-10 
6-17-70, Tr. 3-5 
7-30-70, Tr. 3-4 
9-11-70, Arg., Tr. 6-7 


See also Attachment A to this brief. 


It 


THE GOVERNMENT'S INABILITY TO PROVIDE A TRANSCRIPT OF 
THE APPELLANT'S PRELIMINARY HEARING REQUIRES 
REVERSAL OF HIS CONVICTION AND DISMISSAL 
OF HIS INDICTMENT 


On October 7, 1969, Mr. Keith's trial counsel made an oral 


request for the transcript of Mr. Keith's preliminary hearing, held 
on the day of Mr. Keith's arrest, April 17, 1969. On October 10, 
1969, Judge Walsh signed an order authorizing the preparation of 
that transcript. As the record shows (see 6-17-70, Tr. 3-5), the 
transcript was not provided and, in June, 1970, Mr. McKenzie obtained 
anew order signed by Judge Walsh for the transcript.(7-30-70, Tr. 3-4). 

As recited in the appellant's motion to dismiss filed on August 
20, 1970, the transcript had still not been furnished by that date 
despite ‘numerous personal calls, letters, etc." from Mr. Keith's 
trial counsel, On the trial date of September 11, 1970, the transcript 
had still not been supplied. When asked by the Court on the trial 
date what he had done in an effort to get the transcript, Mr. Keith's 
counsel stated (9-11-70, Arg., Tr. 6-7): 

"MR. MCKENZIE: I went over and I talked to the 

reporter's office there. I talked to Mr. Negro [Nigro]. 

Mr. Negro [Nigro] said yes, the reporter that actually 

did the transcript has left but I will obtain the transcript 

for you. I then got a letter from this particular individual 


and all this is in the file. I can figure it out. I'd rather 
go in sequence here. 


Aer 


"That particular reporter said okay just give me the 

name of the case and I will get it ready for you. He lives 

in McLean. I called him a couple of times but never received 

the transcript. I have also called and sent letters numerous 

letters to the Court Reporter's Office across the street. Each 
time, well I say at least on one occasion, Mr. Negro [Nigro] 
says I see no reason why you should not have had the transcript 

by this time. I said well I haven't got it. And he said well I 

will look into it. So we still haven't got it." 

This matter has been further pursued by appellate counsel who 
has now finally determined that the transcript is not available and will 
not become available. Upon further research, the Supervisor of 
Court Reporters for the Court of General Sessions has determined that 
a written entry indicating that Mr. Keith's preliminary hearing was 
transcribed by aMr. Underwood was inerror. It is for this reason 
that all previous attempts to obtain the transcript from Mr. Underwood, 
who is no longer employed at the Court but who was wholly willing to 
cooperate, were unavailing. Mr. Nigro has now discovered that a 


different reporter was in fact on duty at Mr. Keith's preliminary hearing 


and that this reporter, who never prepared a transcript of the hearing, 


has disappeared without leaving any notes behind. Attempts to obtain 


other transcripts from that reporter since her departure have, 
according to Mr. Nigro, been fruitless, and she cannot now be 
reached. For this reason, the Supervisor of Court Reporters has 
prepared the statement which is Attachment A hereto, certifying 


that no transcript of the preliminary hearing can be made available. 
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This Court has held directly that defendants na to be furnished 
transcripts of their preliminary hearings upon meaeea Gardner v. 
United States, 132 U.S. App. D.C. 331, 407 F.2d 1266 (1969); see also 
Roberts v. LaVallee, 389 U.S. 40 (1967). And, as a0 the case here, 
"timely objection to denial of this right requires reversal ofa 
conviction if an accused was prejudiced by the denial. ud! In view 
of the fact that Keith's jury was almost deadlocked, any possibility 
at all that the availability of the transcript might mare strengthened Mr. 
Keith's defense requires reversal of his conviction. ! 

The possibility that there was prejudice is clear. The transcript 
of the appellant's preliminary hearing might have provided a useful 
impeachment tool for cross-examination of adverse amesses at the 
trial and, whether the testimony of such witnesses vias consistent 
or inconsistent with their later testimony, would have been a material 
aid to trial counsel preparing his case. This was rontiediasiy 
important on the facts here since the complaining witnesses 
refused to communicate in any manner with any sop of 
the defense and was also important given the unique nature of Mr. 
Keith's defense. In preparing for trial, for comic any reference 


| 
at all in the preliminary hearing transcript to matters concerning 


14/ Gardner, supra, 132 U.S. App. D.C. at 332, 407 F. 2d at 1267. 
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homosexuality would have been most significant. Without a transcript, 
it is impossible to determine whether anything of this kind occurred. 
The discovery function of the preliminary hearing is a most 


important one and has been explicitly recognized by this Court, 


Ross v. Sirica, 127 U.S, App. D.C. 10, 380 EF 2d 557 (1967); Blue 


v. United States, 119 U.S, App. D.C. 315, 342 F 2d 894 (1965). 
Although there has until recently been some doubt as to whether a 
majority of the appellate judges in the U.S. Court of Appeals for this 
Circuit subscribed to the views of the panels in Ross and Blue, ne 
those doubts, must now be considered to have been put to rest by the 
recent opinion of the Supreme Court in Coleman v. Alabama, 399 U.S. 
1. (1970). The Supreme Court there held that an Alabama state 
court preliminary hearing, which was not even a required step in 
Alabama prosecutions, was indeed a "critical stage" in the trial 
process so as to require the appointment of counsel for an indigent, 
In enumerating four reasons why "the guiding hand of counsel at the 


preliminary hearing is essential, " the Court specifically 


held that two of those reasons were as follows (399 U.S. 1, 9): 


15/ See the statement of Judge Danaher on denying rehearing en banc 
in Levin v. Clark, 133 U.S, App. D.C. 6, 25, 408 F 2d 1209, 
1228 (1967). 
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"Second, in any event, the skilled interrogation of 
witnesses by an experienced lawyer can fashion a vital 
impeachment tool for use in cross-examination of the 
State's witnesses at the trial, or preserve testimony favorable 
to the accused of a witness who does not appear at the trial. 
Third, trial counsel can more effectively discover the case 
the State has against his client and make possible the prepara- 
tion of a proper defense to meet that case at the trial." 


These reasons are, as we have noted, particularly applicable 


to the facts of this case. Because the preliminary hearing transcript 


is not available and cannot be made available there is no way to disprove 


the real possibility of prejudice. Since it is impossible to go back to 


the day of April 17, 1969, when memories were much fresher than 
they are today, the absence of the preliminary hearing transcript is a 
defect which cannot be remedied. For this reason, the appellant's 


conviction should be reversed and his indictment dismissed. 
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TRANSCRIPT REFERENCES FOR ARGUMENT III 


The Court's attention is directed to the following transcript 


segments: 


9-14-70, Tr. 100-102 


See also the Grand Jury's indictment in this case, filed 


June 10, 1969. 


Ii 


THE DISTRICT COURT'S CHARGE TO THE JURY IMPROPERLY 
PERMITTED THE JURY TO CONVICT THE APPELLANT 
OF A DIFFERENT ACT THAN THAT FOR WHICH HE 
WAS INDICTED 


On April 26, 1971, this Court decided the case of United States 


v. Roy L. Thomas, Jr., No. 23,975. In that case, the Court held 
that an indictment for first: degree burglary coe simply in the 
language of the statute did "not allege with sutficient particularity 
the offense with which'' the appellant there was omen a) (Slip 
Opinion, p. 5.) The indictment found in Thomas to be defective 
provided: : 


"On or about April 5, 1969, within the District of Columbia, 
Roy L. Thomas, Jr., entered the dwelling of Vivian M. Medley 
while Threasa [sic.] A. Medley, Carolyn I. Medley and Vivian 
M. Medley were present in said dwelling with intent to commit 
a criminal offense therein." 


16/ The pertinent statutory provision is 22 D.C. Code §22-1801(a), 
under which both Thomas and the appellant here were convicted. 
It provides, in its entirety: 


"Whoever shall, either in the nighttime or in the daytime, 
break and enter, or enter without breaking, any dwelling, or 
room used as a sleeping apartment in any building, with intent 
to break and carry away any part thereof, or any fixture or other 
thing attached to or connected thereto or to commit any criminal 
offense, shall, if any person is in any part of such dwelling or 
sleeping apartment at the time of such breaking and entering, or 
entering without breaking, be guilty of burglary in the first degree. 
Burglary in the first degree shall be punished by imprisonment 
for not less than five years nor more than thirty years." 
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The words "with intent to commit a criminal offense therein" 
were held to have been insufficiently specific. The Court stated 
that an indictment for first degree burglary must inform a defendant 
of exactly what criminal offense he is alleged to have intended. Lacking 
this degree of specificity, the Court held, indictments not only fail to 
provide defendants with sufficient information to prepare their cases, 
but permit the U.S, Attorney to prosecute, and juries to convict, on 
the basis of facts wholly different from those upon which the Grand Jury 
based its indictment. 

The indictment in this case, with the exception of names and 
dates, was identical to that in Thomas. It provided: 

"On or about April 17, 1969, within the District of Columbia, 

Robert D. Keith entered the dwelling of Charles Laniak and 

Lorraine R. Laniak, while John J. Laniak, Gerard Laniak 

and Charles Laniak were present in the said dwelling, with 

intent to commit a criminal offense therein." 

Because the Court in Thomas explicitly provided that its 
holding concerning such indictments was not to be applied retroactively, 
we do not here urge reversal of Keith's conviction solely on this 


ground. Instead, we wish to direct the Court's attention to a 


further matter explicitly left untouched by the Thomas decision, 


that of the Court's charge to the coe el! 


—————— 


17/ "Appellant contends that the specific intent required by the statute 
was not properly alleged in the indictment, proved by the evidence 
or covered by the court's instructions to the jury. We do not reach 
the latter issues since we find the indictment to be defective to 
charge the offense of first degree burglary." Id., Slip Opinion, p. 2. 
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The District Court's charge to the jury concerning the findings 


necessary in order to convict Mr. Keith of first degree burglary 


was plainly defective. Moreover, on the unique facts of this case, 


it is clear that the defect in the charge was a potentially harmful 


one. 
The Court's charge, in pertinent part, was as follows (9-14-70, 
Tr. 100-102): 


"So, ladies and gentlemen of the jury, we now get to 
the question of the indictment in this particular case. The 
indictment in this case charges the defendant with first- 
degree burglary and a copy of the indictment, as I have 
already told you, will be given to you when you retire to the 
jury room. That is for your assistance and help. 

"Now, first-degree burglary, ladies and gentlemen of 
the jury, is defined in law that whoever shall either in the 
nighttime or in the daytime break and enter or enter without 
breaking any dwelling or room used as a sleeping apartment 
in any building with intent to break and carry away any part 
thereof or any fixture or other thing attached to or connected 
thereto or to commit any criminal offense shall, if any person 
is in the dwelling at the time or a part of such dwelling or sleeping 
apartment at the time of such breaking and entering or entering 
without breaking, will be guilty of burglary in the first degree. 


"The essential elements of burglary in the/first degree, 
each of which the Government must prove to your satisfaction 
beyond a reasonable doubt are first that the defendant broke and 
entered or entered without breaking any dwelling or the dwelling 
or room used as a sleeping apartment as alleged; and, second, 
that he did so with the specific intent to break and carry away 
something of value or a value of no amount or to commit a criminal 
offense therein; and, third, that at the time, another person was in 
a part of the dwelling or sleeping apartment at cs time of the 
entry of the defendant. 
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ttNow, it is not necessary that the defendant had actually 
broken or carried away any part of the house in question in this 
particular case or that he had actually committed a criminal 
offense therein. 


"In determining the intent -- the Court refers to specific 
intent as an essential element -- in determining the intent with 
which the defendant entered the building in question, if you 
find that'he did so, you may consider all the other facts and 
circumstances in evidence, including the manner of entry and 
the acts and events which occurred in the premises in question." 
Given the unique nature of the appellant's defense in this case, 

this charge requires reversal of Mr. Keith's conviction. Although the 


Government's witnesses claimed that Keith had made a hostile entry 


through a window and Keith claimed that he had entered through the front 


door by invitation, it was undisputed that Keith did in fact enter the 


Laniak residence on the morning of April 17, 1969. The Court's 
charge concerning the manner of entry was in the words of the statute: 
"that the defendant broke and entered or entered without breaking any 
dwelling...'' There was no instruction that Keith's entry would have 
had to be a hostile one in order to come within the terms of the 
statute. 

After their initially fruitless deliberations and the receipt of 
instructions from the Court to deliberate further, those members of 
the jury disinclined to believe the Government's witnesses may well 
have come to the view that an unsolicited homosexual advance was 
itself ''a criminal offense" and that Keith had entered the Laniak 


residence with that intent. If this in fact occurred, those jurors 


eae 


may have decided that a conviction under the indictment could be 
rendered even if Keith's testimony were believed in substantial part. 
Certainly the language of the Court's charge permitted -- if indeed 


it did not invite -- such a conclusion since it included all of the 


statutory language ("with the specific intent to break and carry away 


something of value or a value of no amount or to commit a criminal 
offense therein" [emphasis added]) and did not melds any statement 
that Keith would have had to enter the Laniak re sidence with intent to 
steal. The Court's further statement that in determining the intent 
with which Keith entered the building the jury could "consider all of 
the other facts and circumstances in evidence, including the manner 
of entry and the acts and events which occurred on the premises in 
question, ' was also extremely broad and plainly Sopmnitees the jury 
to convict Keith if it found that he possessed any sort of criminal 
intent at all. : 

Because the jury was given far too broad a eases by the 
Court's charge, reinforced as it was with the copy of the indictment 
provided the jury during its deliberations, the appellant's conviction 


should be reversed. If the appellant's indictment is not ordered 


dismissed on the basis of the other points raised in this brief, a 


= 65 = 
new trial should be granted on the basis of the defective jury 
charge or, as provided in Thomas, ‘supra, a judgment of conviction 
of the lesser included offense of unlawful entry, a violation of 
22 D.C. Code § 3102, should be entered. In the latter event, 
the appellant should be discharged since he has already served more 


than four times the maximum prison term of six months for unlawful 


18 
entry. — 


18/ Since the defect in the Court's charge was a direct consequence 
of Keith's defective indictment, the fact that the matter was not 
raised below does not bar raising the matter now on appeal. Fed. 
R. Crim. P. 12(b)(2). See Thomas, supra, Slip Opinion, fn. 1. 
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CONCLUSION 


The judgment of conviction of the appellant should be reversed 
and his indictment dismissed. Failing that, the case should be 
remanded to the District Court for a new trial or entry of a judgment 
of conviction for unlawful entry on the basis of the faulty jury instruction 


given in the trial below. 


Respectfully submitted, 


- B 


Arthur B. Goodkind 
Counsel for Robert D. Keith 
Appointed by the United States 
Court of Appeals 


1000 Vermont Avenue, N.W 
Washington, D.C. 20005 


May 14, 1971 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether the lapse of time between arrest and trial 
resulted in a denial of appellant’s right to a speedy trial? 

2. Whether the failure of the court reporter, due to 
the fact that he lost his notes, to provide appellant with 
a transcript of his preliminary hearing prejudiced his 
case to such extent as to require reversal of his convic- 
tion? 

8. Whether the trial court erred in its instruction to 
the jury on specific intent? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,898 


UNITED STATES OF AMERICA, APPELLEE 
v. 


Rosert D. KEITH, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 10, 1969, appellant was 
charged with first-degree burglary (22 D.C. Code § 1801 
(a)). Trial was held on September 11, 14 and 15, 1970, 
before the Honorable Leonard P. Walsh, sitting with a 
jury, and appellant was found guilty as charged. On 
November 10, 1970, appellant was sentenced to be im- 
prisoned for four to twelve years. This appeal followed. 


Pre-trial Proceedings 


Appellant was arrested on April 17, 1969 (9-11-70, 
Tr. 28-30)2 A preliminary hearing was held the same 


2 For convenience, appellee will use the same system of transcript 
references that appellant has used in his brief. Both the date and 


(1) 


2 


day, and appellant was ordered to be held in lieu of a 
$10,000 bond. The indictment was returned by the grand 
jury on May 20, 1969. Appellant was arraigned on June 
20, and his request for personal bond was denied at that 
time (6-20-69, Tr. 1-6).2 The case was called for trial 
on October 7, 1969, and the government announced that 
it was ready for trial (10-7-69, Tr. 2) Appellant’s 
counsel told the court that he was still looking for a 
witness who was in the Navy (10-7-69, Tr. 2) and that 
if the witness were not found, appellant’s case would be 
“pretty well hopeless” (10-7-69, Tr. 3). Appellant’s coun- 
sel also asked for reconsideration of appellant’s request 
for personal bond, and argument on the oral motion for 
reconsideration, having first been set for hearing “just 
before trial” (10-7-69, Tr. 3),* was rescheduled for Octo- 
ber 10 (10-7-69, Tr. 7). 


the transcript page involved will be cited, e.g., “4-17-70, Tr. 2.” 
On September 11, 1970, there were two proceedings, the argument 
concerning 2 motion to dismiss and the first portion of the trial, 
which are separately paginated. The argument will be cited as 
“9-11-70, Arg. Tr.,” and the trial will have the normal citation, 
“9-11-70, Tr.” 


7 A written order denying appellant’s motion for release on per- 
sonal recognizance or other conditions was filed on June 27, 1969. 


>The government also informed the court that it had offered 
to permit appellant to plead guilty to second-degree burglary, and 
appellant’s counsel then stated that such a plea was not acceptable 
to appellant (10-7-69, Tr. 2). 


«The colloquy was as follows: 


Mr. McKENZIE: That is what he says. As I say, I would 
like to—I do probably have to get this one further witness. If 
one further witness is not available, I think his case is going 
to be pretty well hopeless. 

THE CourT: How long do you want? 

Mr. McKenzie: If your Honor please, I would like to first 
dispose of this motion on reconsideration of personal bond. 
I wonder if your Honor is going to hear that since you are now 
in control of the case for all purposes. 

THE CourT: You can argue the motion. We will hear it 
just before trial. (10-7-69, Tr. 3.) 
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The motion for personal recognizance was heard and 
denied on October 10 (10-10-69, Tr. 9).° The prosecutor 
then requested that the court set a date for trial, or at 
least for disposition, within the next two weeks (10-10- 
69, Tr. 10). Appellant’s counsel, however, stated that 
he would not be available until November (10-10-69, Tr. 
10), whereupon the court decided not to set a trial date 
until it heard from appellant’s counsel (10-10-69, Tr. 
11)° 

April 17, 1970, was the next time the case was called, 
and again the government announced that it was ready 
for trial and that it had been ready for trial “for some 
time now” (4-17-70, Tr. 2). Appellant’s counsel in- 
formed the court that he wished to argue a motion to 
dismiss the indictment, but he felt that it could not be 
summarily disposed of at that time and asked for a date 
for argument (4-17-70, Tr. 2). He also denied any 
knowledge as to why the case had not been called at an 
earlier date? The case was set for May 4, 1970, and 
marked not necessarily for trial. 

On May 4, 1970, the motion to dismiss was not ar- 
gued, and the court again attempted to set a trial date 
(5-4-70, Tr. 3). Appellant’s counsel, however, said that 
he had not yet received the grand jury minutes and 
would need time to examine them (5-4-70, Tr. 3-4)* 


5 Appellant’s counsel again informed the court that he was still 
attempting to locate the witness, Samuel Little, who was in the 
Navy (10-10-69, Tr. 9). 


6 Mr. McKenzie: All right. As far as a trial date is con- 
cerned— 
THE Court: Let’s not set it until we hear from you, but the 
important factor is that you have a Navy man? 
Mr. McKENzIE: Yes, sir. (10-10-69, Tr. 11.) 


7 THE Court: Any particular reason why it hasn’t been 
called? 
Mr. McKENZIE: None that I know of. 
THE CourT: I mean any motions made? 
Mr. McKENZIE: Not by me. (4-17-70, Tr. 2.) 


8 There is nothing in the transcript as to the next trial date. 
However, the District Court docket indicates that June 22, 1970, was 
set as the date for trial. 
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Appellant’s counsel appeared before the court briefly on 
June 17, at which time he informed the court that he 
had not yet received the preliminary hearing transcript 
(6-17-70, Tr. 4) and confirmed the June 22 trial date 
(6-17-70, Tr. 3). 

Appellant’s counsel requested a short continuance on 
June 22 because of illness, and July 1 was set as the 
new trial date (6-22-70, Tr. 2).° On July 30 the case 
was again continued until September 11 (7-30-70, Tr. 
2-4). 


The Motion to Dismiss 


Argument was heard on September 11 prior to trial 
on appellant’s motion to dismiss the indictment. Appel- 
lant argued that the seventeen-month delay from arrest 
to trial deprived him of his right to a speedy trial (9-11- 
70, Arg. Tr. 2-8). He stated that he was not responsible 
for any of the delay (9-11-70, Arg. Tr. 2) and had been 
prejudiced because two witnesses disappeared during the 


seventeen-month hiatus (9-11-70, Arg. Tr. 3). 

The prosecutor who was handling the case during the 
delay * told the court that from the time of arrest until 
June of 1970, when appellant’s counsel requested the con- 
tinuance because of illness, the government had always 
been ready for trial (9-11-70, Arg. Tr. 18-19). He said 
that appellant’s counsel indicated in October of 1969 that 
there might be a disposition (9-11-70, Arg. Tr. 16)” 
and that no trial date was set because of the possible 
disposition (9-11-70, Arg. Tr. 21-24). Furthermore, he 
stated that he telephoned appellant’s counsel in April 
1970 to determine the status of the case 2 and was told 
that appellant’s counsel appreciated the strength of the 


*The case was not tried on July 1. There is no indication on 
the docket as to why the case was not reached. 

© This was not the same prosecutor who tried the case. 

11 See 10-10-69, Tr. 10-11. 


22 1It was at the government’s suggestion that the case was called 
for a status hearing on April 17, 1970 (9-10-70, Arg. Tr. 18). 
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government’s case and was not taking any affirmative 
steps to bring it to trial because he was laying the foun- 
dation for a later speedy trial motion (9-11-70, Arg. Tr. 
17-19). Shortly thereafter the prosecutor had asked the 
court to hold a hearing to determine the status of the 
ease (9-11-70, Arg. Tr. 18). 

When questioned by the court as to the truth of the 
prosecutor’s allegations, appellant’s counsel denied being 
at fault for the delay and said that there must have been 
some “misunderstanding” on the government’s part 
(9-11-70, Arg. Tr. 20). He also stated that he had no 
objection to the setting of a trial date in October and 
that he in fact wanted a trial date (9-11-70, Arg. Tr. 
24). 

The motion to dismiss was denied by the court (9-11- 
70, Arg. Tr. 24), and the trial began. 


The Trial 


Sometime between 4:00 and 5:00 a.m. on April 17, 
1969, John Laniak was awakened by the rattling of a 
door (9-11-70, Tr. 34). He had been sleeping in the 
basement of his father’s home at 1746 38rd Place, South- 
east, with his brother Gerard (9-11-70, Tr. 34, 67).% 
After hearing a few more noises, he sat up in bed and 
looked out the basement window (9-11-70, Tr. 35). He 
saw the beam of a flashlight which appeared to be com- 
ing from the front porch of his house (9-11-70, Tr. 35, 
51). He got out of bed and put on a pair of sneakers 
and Bermuda shorts (9-11-70, Tr. 35, 51-52). He picked 
up a carpenter’s level, which was lying next to his bed, 
and then awakened his brother (9-11-70, Tr. 35, 52-538, 
69, 83). John told Gerard that he saw the beam of a 
flashlight coming from the front porch and had heard 
some noises (9-11-70, Tr. 35, 58, 67, 82). 

The two brothers went out the basement door, which 
led to the back yard, and walked around the side of the 


18 Charles Laniak owns the home and lives there with his wife 
and twelve children, eight girls and four boys (9-11-70, Tr. 33). 
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house (9-11-70, Tr. 35, 53-54, 69). When they reached 
the front door, they saw the contents of two of their 
sisters’ purses strewn over the left side of the porch 
(9-11-70, Tr. 35, 54, 87-88). The storm door was propped 
open, and the main front door was open approximately 
one and a half inches (9-11-70, Tr. 36, 56-59, 70, 385- 
86). John pushed open the front door and saw a figure 
inside stooped over a desk. He charged at this individual 
and struck him on the head with the carpenter’s level 
(9-11-70, Tr. 36, 38-89, 56, 86). A violent struggle en- 
sued, and Gerard joined his brother in attempting to 
subdue the intruder (9-11-70, Tr. 36, 39-41, 55-56, 69- 
71, 75-76, 86-87). John shouted for his father’s help, 
and Charles Laniak, who was sleeping in the den ad- 
jacent to the front room with his youngest son Joseph, 
rushed to the aid of John and Gerard (9-11-70, Tr. 36, 
40-41, 55-56, 71, 76; 9-14-70, Tr. 6-7). Gerard disen- 
gaged himself from the fight, and once the intruder was 
subdued, he went out the front door with his brother 
Joseph, who had emerged from the den, to search for 
a policeman (9-11-70, Tr. 40, 71-73; 9-14-70, Tr. 82). 
In the meantime Mrs. Laniak had called the police on 
the upstairs phone (9-11-70, Tr. 55). 

Sergeant James Scoffey of the Metropolitan Police was 
notified over the police radio at approximately 4:55 a.m. 
that there was a burglary in progress at 1746 33rd 
Place, Southeast (9-14-70, Tr. 20). Gerard and Joseph 
had just begun their search for hélp when Sergeant 
Seoffey arrived at the Laniak home (9-11-70, Tr. 71-73; 
9-14-70, Tr. 82). The sergeant went to the front door 
and saw appellant pinned to the floor by Mr. Laniak and 
John (9-14-70, Tr. 20). Appellant was placed under ar- 
rest, and when he was searched by Sergeant Scoffey, a 


24 John had locked all the doors before he went to bed (9-11-70, 
Tr. 37-88, 59), and his father had relocked the front door when he 
came home from work at 12:15 am. (9-14-70, Tr. 6, 15-16). 


35 The struggle lasted anywhere from five to fifteen minutes (9-11- 
70, Tr. 36, 41, 50, 70; 9-14-70, Tr. 7). 
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screwdriver was found in his pocket. A flashlight was 
also found in a chair adjacent to the front door (9-14- 
70, Tr. 21-22, 28, 34). The sergeant further observed 
that the dining room window was open and some trash 
cans placed in such a position next to the house so that 
someone could easily climb through the window (9-14-70, 
Tr. 27-28, 34-35).* On the floor next to a desk in their 
living room the Laniaks found a pair of old gray-brown 
gloves that did not belong to any member of the family. 
The gloves were not discovered by the police during their 
search of the house and disappeared prior to trial (9-11- 
70, Tr. 42-43). 

Appellant testified that on the night of April 17, 1969, 
he was driving from New York to Washington (9-14-70, 
Tr. 45-46, 60). He left New York at midnight and took 
approximately four hours to get back to Washington 
(9-14-70, Tr. 46, 60).7 His car broke down on Pennsyl- 
vania Avenue (9-14-70, Tr. 50). Since he was still mov- 
ing into his new apartment at 3201 Buena Vista Ter- 
race, Southeast, his car was laden with pieces of furni- 
ture, an animal and other objects which he had brought 
back from New York (9-14-70, Tr. 50, 59). He was only 
eight blocks from his apartment, and therefore he decided 
to find someone to help him move his possessions from 
his disabled car to his home (9-14-70, Tr. 50, 59-60). 
There was a light on in the Laniaks’ house, so appellant 
knocked on the door (9-14-70, Tr. 50, 64-65).** Accord- 


16 Mr. Laniak remembered not latching the dining room window. 
In addition, the window did not have a screen because Mr. Laniak 
had painted the house in the fall and had forgotten to replace 
the screen (9-14-70, Tr. 7-8, 10-11). John testified that his father 
had just fixed the window the afternoon before the burglary and 
had failed to latch it. He also said that the window had been 
pried open with a screwdriver (9-11-70, Tr. 37, 59-60). 


17 Appellant also testified that he had to stop on the highway and 
get some work done because the car was overheating. He said this 
was a frequent problem during the entire trip (9-14-70, Tr. 48-49). 


18 Appellant testified that his purpose in going to the Laniaks’ was 
to make a phone call. He stated that there were not any phone 
booths or gas stations in the immediate area (9-14-70, Tr. 50, 62-65). 
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ing to appellant, Joseph Laniak, dressed only in pajama 
bottoms, answered the door and allowed him to enter 
the house when he asked permission to use the phone 
(9-14-70, Tr. 52, 65-66). As appellant entered the house, 
he brushed against Joseph and touched him in “a homo- 
sexual manner” (9-14-70, Tr. 52, 66-67). Joseph re- 
fused his advances and shouted for his father and broth- 
ers (9-14-70, Tr. 53, 67-68).1° The next thing appellant 
knew, he was being attacked from all sides and was 
kicked and struck in the head and face (9-14-70, Tr. 53- 
54, 69-70). He was ultimately arrested and taken to 
the Fourteenth Precinct and then to D.C. General Hos- 
pital (9-14-70, Tr. 54, 70). He stated that he called a 
Mr. Samuel Crestwell,? who told him that he would take 
care of appellant’s car and belongings (9-14-70, Tr. 54). 
Appellant neglected, however, to inform the police that 
his car was parked in front of the Laniaks’ house (9-14- 
70, Tr. 70). 


ARGUMENT 
I. The lapse of time between appellant’s arrest and trial 


did not work a denial of his right to a speedy trial. 


(1-10-69, Tr. 3-5; 10-10-69, Tr. 3-5; 9-11-70, Tr. 
2-29; 9-14-70, Tr. 70; 10-7-70, Tr. 2; 10-10-70, Tr. 
10-11) 


In considering whether or not there has been a denial 
of a speedy trial, the length of the delay is generally 
the most important factor. United States v. Holt, D.C. 
Cir. No. 23,928, decided June 28, 1971; Hedgepeth v. 
United States [Hedgepeth I], 124 US. App. D.C. 291, 


29 Joseph Laniak testified in rebuttal that he was sharing a room 
with his father on the night of the burglary (9-14-70, Tr. 78-79). 
He was awakened by the sound of a struggle in the living room and 
assisted his brothers and father in subduing the intruder (9-14-70, 
Tr. 79). He denied getting up in the middle of the night in order 
to let a stranger into his home (9-14-70, Tr. 79). 


20 Mr. Crestwell’s name is sometimes misspelled in the transcript 
as “Criswell.” 
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294, 364 F.2d 684, 687 (1966). However, there are 
other factors to be considered: “the reasons for the de- 
lay, the diligence vel non of prosecutor, court, and de- 
fense counsel, and the likelihood, or at least reasonable 
possibility, that defendant has been prejudiced by the 
delay.” Hedgepeth I, supra, 124 U.S. App. D.C. at 294, 
364 F.2d at 687; see Dickey v. Florida, 398 U.S. 30 
(1970) ; Hedgepeth v. United States [Hedgepeth II], 125 
U.S. App. D.C. 19, 21, 365 F.2d 952, 954 (1966). A 
court will find a denial of speedy trial only when the 
defendant has established that an unreasonable delay 
was “arbitrary, purposeful, oppressive or vexatious,” = 
or the result of “negligence or callous indifference to the 
requirements of speedy trial.” ** However, in cases where 
the delay is more than a year, the defendant is not re- 
quired to demand a speedy trial, and “the burden of 
moving promptly is on the Government and no waiver 
is to be inferred from lack of demand by defense coun- 
sel.” United States v. Holt, supra, slip op. at 7. 
Appellant contends essentially that the government was 
responsible for all of the seventeen-month delay between 
arrest and trial except for a nine-day continuance re- 
quested by appellant because appellant’s counsel had lar- 
yngitis. The record does not support appellant’s conten- 
tion. It clearly indicates that the government was ready 
to proceed every time the case was called for trial. See 
Dickey v. Florida, supra; (Raymond) Smith v. United 
States, supra. Furthermore, the government on two dif- 
ferent occasions, October 10, 1969, and April 17, 1970, 
asked the court to set a trial date in the immediate fu- 


21It is undisputed that a defense claim usually has prima facie 
merit if the delay is longer than one year. E.g., United States v. 
Holt, supra, slip op. at 3-4; Harling v. United States, 130 U.S. App. 
D.C. 327, 401 F.2d 392 (1968), cert. denied, 393 U.S. 1068 (1969). 


22 (Raymond) Smith v. United States, 118 U.S. App. D.C. 38, 41, 
43, 331 F.2d 784, 787, 789 (1964) (en banc). 


23 Hedgepeth I, supra, 124 U.S. App. D.C. at 295, 364 F.2d at 
688. 
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ture. In fact, the calendar call on April 17, 1970, was 
at the government’s insistence following a telephone con- 
versation between the prosecutor and appellant’s counsel. 
See 9-11-70, Arg. Tr. 1-29. Therefore, we submit, it is 
clear that the government was attempting to fulfill its 
obligation to move the case to trial in the face of dila- 
tory efforts by appellant’s counsel. United States v. 
Holt, supra, slip op. at 7; Coleman v. United States, 
—— U.S. App. D.C. ——, 442 F.2d 150 (1971). In 
Hedgepeth I, supra, 124 U.S. App. D.C. at 295, 364 F.2d 
at 688, this Court said: 


The Government may not “sit back” and then argue 
that defendant’s inaction conclusively waived his 
right to a speedy trial. On the other hand, it is 
equally clear that the Constitution cannot be so ap- 
plied so as to reward defense counsel who tolerates 
delay for tactical reasons. 


We submit that the government did not “sit back” in 
the instant case but took an active role in endeavoring 
to bring the case to trial at an early date. 

Appellant must also show that a reasonable likelihood 
of prejudice resulted from the delay. United States v. 
Holt, swpra, slip op. at 4; Hedgepeth I, supra, 124 US. 
App. D.C. at 294, 364 F.2d at 687; see (George) Smith 
v. United States, 185 U.S. App. D.C. 284, 418 F.2d 1120, 
cert. denied, 396 U.S. 936 (1969). He asserts that preju- 
dice resulted when two of his witnesses disappeared dur- 
ing the delay. The initial delay, however, was caused by 
appellant’s attempts to locate Mr. Samuel Little, who 
was supposed to be in the Navy (10-7-70, Tr. 2; 10-10- 
70, Tr. 10-11). Although appellant was never able to 
find Mr. Little, being given the opportunity to look for 
him should not now be regarded as prejudicial to appel- 
lant in any way. 

As to Mr. Samuel Crestwell, he appeared before the 
court on October 10, 1969, in an attempt to be a third- 
party custodian for appellant (10-10-69, Tr. 3-5). Ap- 
pellant now alleges that by July 30, 1970, Mr. Crestwell 


ll 


had disappeared and did not testify at trial. Further- 
more, he states that Mr. Crestwell would have corrobo- 
rated appellant’s testimony about his abandoned car. His 
absence thus assertedly gives rise to prejudice requiring 
reversal. Appellant admitted, however, that he never told 
the police about his car, which was allegedly parked in 
front of the Laniaks’ house and filled with valuable be- 
longings (9-14-70, Tr. 70), even though according to his 
testimony, he was originally so concerned about his car 
that he attempted to make a telephone call from a stran- 
ger’s home in the middle of the night when he was with- 
in eight blocks of his own apartment. Inasmuch as 
Crestwell was present in court on October 10, 1969, and 
attempted to take third-party custody of appellant (10- 
10-69, Tr. 4-5), appellant had the burden thereafter to 
keep Crestwell informed of the prospective trial dates, 
particularly after appellant’s counsel announced to the 
court that Crestwell was a necessary defense witness 
(10-10-69, Tr. 3). Cf. Hinton v. United States, 137 US. 
App. D.C. 388, 424 F.2d 876 (1969). 

The strength of the government’s case was such that 
in any event the testimony of Crestwell, had he been 
available, would have had little or no effect on the out- 
come of the trial. Crestwell could only have testified 
that he drove appellant’s car away from the Laniak 
house at some later date. He could not have explained 
the presence of the screwdriver in appellant’s pocket or 
the flashlight found in the house. Finally, he would have 
been unable to contradict the testimony of the three 
Laniaks that appellant was surprised while burglarizing 
their house. 

We submit that none of the delay was the fault of 
the government and that, in fact, most of the delay was 
caused by appellant in his attempt to develop the basis 


24 Appellant’s contention that the length of time needed for jury 
deliberations showed that appellant was close to a hung jury or 
possibly acquittal, so that one witness would have substantially 
influenced the jury, is not a valid one. There may be a variety of 
reasons for delay in a jury’s reaching a verdict, and at times, as in 
this case, a further instruction or instructions may be necessary. 
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for a speedy trial motion. Furthermore, appellant has 
been unable to demonstrate sufficient prejudice arising 
from the delay, in light of the physical evidence and the 
testimony of the government’s Witnesses, to warrant re- 
versal on speedy trial grounds. 


II. The lack of a preliminary hearing transcript did not 
prejudice appellant’s case. 


A written transcript of the preliminary hearing should 
be produced for a defendant upon a timely request. 
Roberts v. LaVallee, 389 U.S. 40 (1967); Gardner v. 
United States, 182 U.S. App. D.C. 331, 407 F.2d 1266, 
cert. denied, 395 U.S. 911 (1969). However, if a de 
fendant is somehow deprived of his preliminary hearing 
transcript, he must show that he was prejudiced by the 
lack of a transcript before his conviction will be reversed. 
Gardner v. United States, supra, 132 U.S. App. D.C. at 
$32, 407 F.2d at 1267; Boney v. United States, 128 U.S. 
App. D.C. 279, 387 F.2d 237 (1967), cert. denied, 390 
U.S. 967 (1968) ; see also United States ex rel. Cadogan 
v. LaVallee, 428 F.2d 165 (2d Cir. 1970), cert. denied, 
401 U.S. 914 (1971). 

In the instant case, the transcript of the preliminary 
hearing was requested by appellant, but he never re- 
ceived it because the notes of the court reporter were 
lost. Appellant contends that the prejudice that resulted 
was that: 


Appellant’s preliminary hearing might have provided 
a useful impeachment tool for cross-examination of 
adverse witnesses at the trial and, whether the testi- 
mony of such witnesses was consistent or incon- 
sistent with their later testimony, would have been 
a material aid to trial counsel preparing his case. 
(Brief for Appellant at 38.) 


Appellant asserts that the unique nature of appellant’s 
case and the fact that Mr. Charles Laniak refused to 
communicate with any of appellant’s representatives were 
further reasons for the necessity of a preliminary hear- 
ing transcript. 
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The evidence in the instant case overwhelmingly sup- 
ports a finding of guilt and conclusively dispels any pos- 
sible prejudice to appellant arising out of the lost pre- 
liminary hearing transcript. Appellant was surprised in 
the home of the Laniaks. He put up a tremendous strug- 
gle in an attempt to escape. The physical evidence showed 
that appellant possessed the tools of a burglar, te., a 
flashlight and a screwdriver, and showed further that he 
entered the living room by piling up trash cans outside 
and opening the window. His defense was refuted by 
Joseph Laniak in rebuttal. 

This court decided in Gardner and Boney, supra, that 
when the evidence is overwhelming against a defendant, 
lack of a preliminary hearing transcript is at worst 
harmless error. See Kotteakos v. United States, 328 U.S. 
750 (1946). We think that rule should apply to the in- 
stant case. Appellant collaterally contends that another 
area of possible prejudice was that appellant was denied 
the discovery arising from the preliminary hearing in 
light of Coleman v. Alabama, 399 U.S. 1 (1970), and 
Ross v. Sirica, 127 U.S. App. D.C. 10, 380 F.2d 557 
(1967). We submit that appellant must still show how 
he was prejudiced before any question about discovery is 
reached. Discovery, of course, is not the purpose of a 
preliminary hearing but merely an incidental by-product. 
Ross v. Strica, supra, 127 U.S. App. D.C. at 17, 380 F.2d 
at 564 (opinion of Judges McGowan and Leventhal). 
The lack of opportunity for such gratis discovery cannot 
be regarded as a basis for overturning appellant’s con- 
viction, since he had no right to it in the first place. 


III. The instructions to the jury concerning specific intent 
were not objected to at trial and therefore cannot be 
challenged on appeal. 

(9-14-70, Tr. 100-106) 


Appellant contends that the trial court’s “charge to the 
jury improperly permitted the jury to convict the ap- 
pellant of a different act than that for which he was 
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indicted” (Brief for Appellant at 42). Appellant admits 
that the holding in United States v. Thomas, D.C. Cir. 
No. 23,975, decided April 26, 1971, precludes him from 
challenging the indictment in the instant case because 
this Court in Thomas explicitly held that Thomas was 
not to be applied retroactively. He further admits that 
the instructions to the jury were unobjected to at trial. 
However, appellant then argues that he can challenge 
the hitherto unchallenged instructions because they are 
a direct consequence of appellant’s defective indictment. 
We think that since appellant is prohibited by Thomas 
itself from challenging the indictment directly, appel- 
lant’s attack on the instructions because they are a direct 
consequence of the defective indictment is an attempt to 
circumvent the holding in Thomas and should not be per- 
mitted by this Court. See also Villaroman v. United 
States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950) ; 
Fep. R. Crim. P. 30. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Davip C. Wott, 
WILLIAM H. SCHWEITZER, 
Assistant United States Attorneys. 
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PRELIMINARY STATEMENT: THE JURY'S DELIBERATIONS 


We have no quarrel with the summary of the trial testimony 
set out at pp. - of the Government's Brief, Although somewhat 
more detailed, it is essentially the same as the summary provided at 
pp. 5-8 of the appellant's opening brief. We do disagree most 
emphatically, however, with the Government's suggestion that this 


was not a close case in the minds of at least some members of the 


jury. 


The Government has chosen to deal with the jury's deliberations 
only in a single footnote (fn. 24) at p. of its brief. That footnote 
states: 

"A ppellant’s contention that the length of time needed 

for jury deliberation showed that appellant was close toa 

hung jury or possibly acquittal, so that one witness would 

have substantially influenced the jury, is not a valid one. 

There ray be a variety of reasons for delay in a jury's 

reaching a verdict, and at time, as in this case, a further 

instruction or instructions may be necessary." 

The statement quoted above is an incomplete, and therefore 
inaccurate, reflection of the record. It fails even to mention the 
single most significant known event which occurred during the jury's 


deliberations. That event was the jury's written report to the Court 


stating: ‘Your Honor, we the jury have been unable to come to an 


agreement as to the verdict™ (9215«70, Tr. 115). 


Under the Court's instructions to the jury, the only two possible 
verdicts in this case were "guilty" and "not guilty. The jury's initial 
report that it could not agree could only have meant that some jury 
members wished to reach one verdict while one or more members wished 
to reach the other, There was thus disagreement, and it was presumably 
strong disagreement since the jury was prepared to abandon further 
deliberations on the morning of September 15, 1970, and declare itself 
deadlocked. | And, indeed, it was not until five hours after the Court's 


"Alien" charge that a verdict was finally achieved. 
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The Government's traditional argument that serious defects 


in an appellant's trial should be overlooked because the evidence against 


that appellant is said to have been "overwhelming" is simply not 
available here. The jury's initial note to the Court that it could not 
agree ona verdict «= a note set out in the eranscript end preserved 
in its original handwritten form in this Court's docket ~~ cakes that 
contention out of the case. 


In determining whether a case has been a close one and whether 


errors at trial may or may not have been prejudicial, reviewing courts 


are ordinarily forced to attempt their own evaluation as to the weight 


of the evidence for and against an appellant presented at the trial. But 
{ 
that type of evaluation is undertaken only because a reviewing court 


ordinarily has no other way co gauge the possible impact of an error 


below onthe jury. Here it is unnecessary -« and indeed it would be 


improper -« to undertake an independent evaluation of the evidence. 


Unlike the usual case, the jury itself has provided an indisputable 


indication that it found the case presented to it an extremely close 
one. 
We stress this point at the outset because the closeness 


of the case in the minds of the jury is a key element with respect 


to each of the chree points raised by the appellant on appeal. 


THE GOVERNMENT HAS FAILED TO DISPROVE EITHER ITS OWN 
SIGNIFICANT RESPONSIBILITY FOR THE DELAY IN THE 
APPELLANT'S TRIAL OR THE REAL POSSIBILITY OF 
PREJUDICE TO THE APPELLANT AS A RESULT OF 
THE LONG DELAY 


Tn 


The Government's brief offers only two responses concerning 
appellant's claim that he was denied a speedy trial. First, the 
Government contends that it was diligent in seeking to have Mr. 


Keith's case tried and that most of the delay was caused by the 


appellant in an attempt to develop a basis for a motion to dismiss 


for want of a speedy trial. Second, the Government asserts that 

the appellant was not prejudiced by the seventeen month delay between 

his arrest and trial. Neither contention is supported by the record. 
We note first that there is absolutely nothing in this record 

to support the Government's charge <= which was on several 

occasions heatedly denied by trial counsel below ee that the appellant 

acquiesced in delays simply to provide a basis for a later motion to 

dismiss for want of a speedy trial. That charge was first made 

by the United States Attorney's office in a letter toa congressman, 

Inexplicably, no copy of the letter containing that serious charge 


was even sent to trial counsel by the U.S. Attorney's office, When 


Mr. Keith's trial counsel was finally made aware of the charge, he 
emphatically and repeatedly denied it (6-17-70, Tr. 2-3): ‘Motion to 
Dismiss," filed August 20, 1970, pp. 1-2; (9-11-70, Arg., Tr. 20). 
| 

Since the charge is unsupported, it should now be put to rest, a 

The pre-trial delay in this case was composed of three distinct 
periods: an initial six months delay between the aura of appellant's 
arrest on April 17, 1969 and October 10, 1969; a subsequent six month 


period of complete inactivity extending from October; 11, 1969 to April 


17, 1970; and a final period of almost five months from April 18, 1970 


until the appellant's trial on September 11, 1970. The appellant did nothing 


during any of these periods which might be construed as a waiver of his 


rights to a speedy trial. 


The first six months. The reasons for the first six months of 
delay were mixed, During this time period eapetaniss trial counsel was 
searching for a missing witness (not Mr. Cresent who did not 
disappear until much later) and was attempting to secure the appellant's 
release on non-financial conditions. It is also true, however, that the 
Government, while declaring itself ready to peoceec! made no move to 


press onto trial, And, as related in detail in our opening brief, it 


appears clear that one reason neither the Government nor the Court 


1/ The charge was based entirely upon a telephone conversation in 
April, 1970, between Mr, Keith's trial counsel and Mr. Frankel, 
an Assistant U.S. Attorney. Mr. Keith's trial counsel then informed 
Mr. Frankel of his intention to file a motion to dismiss for want of 


(continued on p. 6) 


bee 


pressed on for trial was a continued hope and desire to avoid a trial 


entirely by persuading the appellant to plead guilty to a lesser charge. 


The second six months. The record reflects no action at all 


for more than six months following October 10, 1969. In his oral 
argument of September 11, 1970, Mr. Keith's trial counsel stated that 
it was his belief during this period that the Court would notify him 
when a trial date was set (9-11-70, Arg., Tr. 27). During the long 
hiatus following October 10, 1969, the Government took no action of 
any kind to move the case on to trial until it arranged the calendar 
call of April 17, 1970. That six month period of total inactivity cannot 
be excused, particularly since the appellant was incarcerated the entire 
time. McNeill v. United States, Case No. 21,570, D.C. Cir. 1968 
(unreported), p. l. 

The final five months. Except for nine days of delay requested 
by appellant's trial counsel, all of the delay in excess of one year must 
be attributed’ to the Government and to the Court. Even the pre-trial 
session of April 17, 1970, one year after the appellant's arrest, was 


not used to set a trial date but was again consumed primarily in 


1/ (continued from p. 5) 


a speedy trial and it seems likely that Mr. Frankel misunderstood 
that portion of the conversation. It strains credibility to believe that 
Mr. Keith's experienced trial counsel would have stated to Mr. 
Frankel that he was deliberately letting the case drag so as to 

form the basis for a speedy trial motion. 


exploring the possibility of a "disposition. nb! Mont of the delay during 
the final five months was apparently caused by administrative and 
scheduling problems wholly beyond the appellant's control. 

The record set forth above and particularly the record of the 
eleven months prior to September 11, 1970, does nat show that 
the appellant was responsible for the delays prior ~ his trial. 
On the contrary, the record does demonstrate that the Government 
failed to assume its primary responsibility -- a See cael strong 
responsibility in the case of incarcerated defendants -- of moving 


the appellant's case promptly to trial, The Government did not fulfill 


that responsibility simply by indicating occasionally to the Court that 


it was prepared to proceed. See District Court Local Rule 87 and 


McNeill v. United States, supra. 
Contrary to the Government's contention, there is a substantial 


possibility that the delay in appellant's trial changed! the result of that 


trial. As Mr. Keith's trial counsel noted in arguing; the motion to 


dismiss prior to Mr. Keith's trial (9-11-70, Arg., Tr. 3), this is 


2/ Most of the transcript of the April 17 calendar call session was 
set forth at p. 13 of the appellant's opening brief: The material 
there was quoted from a preliminary version of the transcript provided 
to appellate counsel by Mr. Keith's trial counsel.| We have subsequently 
become aware that the final official version of the April 17 transcript 
by the same reporter is to some extent different from the transcript 
as quoted in the appellant's opening brief. To the extent the differences 
are meaningful, we submit that the added material in the final official 
transcript demonstrates even more strongly the extent to which the 
Court was continuing to press for a "disposition" of the case, <A typed 
copy of the official transcript of the April 17 calendar call is attached 
hereto. New material not contained in the unofficial transcript quoted 
in the appellant's opening brief is indicated by underscoring and material 


in the unofficial transcript not in the official transcript is in brackets. 
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"a case where thecredibility of the defendant is everything.'' Even 
one witness who could have supported any part of the appellant's testimony 
could well have changed the jury's ultimate evaluation of his credibility. 
The appellant testified that he had gone to the Laniak residence 
early on April 17, 1969 to make a telephone call concerning his automobile 
loaded with appellant's personal belongings which had broken down nearby. 
Appellant further testified that after his arrest he called Mr. Samuel 
Crestwell [recorded phonetically in the transcript as "Criswell"'] 
concerning his car, and that Mr. Crestwell had eventually gained 
custody of the car and that Mr. Crestwell had eventually "junked it" 
because it was not worth repairing (9-14-70, Tr. 54, 58-59). Mr. 
Crestwell was at all times viewed as a most important witness by the 
defense. He'disappeared after June 22 but prior to July 30, 1970 
(7-30-70, Tr. 3) and he could not be found at the time of appellant's 
trial in September-= 
Mr. Crestwell, had he not disappeared, could at least have 
testified that Mr. Keith did call him on April 17, 1969 and could have 
testified further as to the substance of what Mr. Keith said in that 
telephone conversation. Although such testimony might have been 


inadmissible to prove the truth of the facts stated by Mr. Keith in 


3/ We have been advised by Mr. Keith's trial counsel that he made 
vigorous efforts to locate Mr. Crestwell at that time. 


=9= 


his telephone call, it would plainly have been admissible to 
corroborate Mr. Keith's testimony at the trial that he did 

in fact make a call in which he told Mr. Crestwell that his car 
was inoperative on the street near the Laniak acchoonsc. And, of 
course, Mr, Crestwell could have testified as to his sa personal 


An “ 4 
knowledge of the car's condition as it was found on the street. — 


Although the Government repeatedly notes that Mr. Keith 


did not inform the police about his car following his arrest, that fact 


is hardly surprising. Mr. Keith had been badly battered by the 


Laniaks prior to his arrest and following his return from the hospital 


to the police station had been told by one of the officers there to 

"shut up" when he had volunteered other information (9-14-70, 

Tr. 55). Moreover, the entire sequence of ononoaprnaanSan to 

which the Government's brief refers related to Mr. Keith's failure 

to mention his car to the police prior to the time he was taken to 

the hospital. The full series of questions and pewers given in the 
i 


transcript makes it clear why there was no mention of this matter 


(9-14-70, Tr. 70): 


4/ There is no basis in the record for the Government's statement 

= (Brief, p. ) that Mr. Crestwell could only have testified that 
"he drove appellant's car away from the Laniak house at some 
later date.'' Mr. Keith, in fact, testified that he thought the car 
may actually have been left on the street by Mr. Crestwell (9-14-70, 


Tr. 58-59). 


"Q. [By Mr. Woll] Now, did you make any arrangements 
at that time with the police about your car? 
"A. No, I didn't, 
"Q. You did not? 
"A. No, I certainly did not. 
You see, it didn’t concern them anyway. What they 

were trying to do was to get me over to D.C. General Hospital 

because they didn't know the extent of my condition. They told 

me I could not go over there until I signed this paper or what 
haveyou,. 

"Q. You didn't mention anything about your vehicle? 

"A. I was in no condition to mention anything." 

The Government's contention that the appellant was not prejudiced 
relies essentially on the premise that the evidence against the appellant 
in this case was so "overwhelming" that Mr. Crestwell's testimony 
"would have had little or no effect on the outcome of the trial" (Brief, 
Pp. ). But as we have shown in our preliminary statement, the jury 
did not regard the evidence as "'overwhelming."' If, as the Government 
concedes (Brief, p. )» Mr. Crestwell's testimony might have had 


even a "little" effect on the outcome of the appellant's trial, a dismissal 


of the indictment is here required, Harling v. United States, 130 U.S, 


App. D.C, 327, 401 F. 2d 392 (1968). Coleman v. United States, 


U.S. App. D.C. _, 442 F. 2d 150 (1971). 


el 


In Raymond Smith v. United States, 118 U.S. App. D.C. 38 41, 


331 F. 2d 784, 787 (1964), this Court held that a pre-trial delay requiring 


reversal must have been "arbitrary, purposeful, oppressive or vexatious 
[emphasis supplied]. There has been an ample showing, we submit, 
that the lengthy delay in this case was both Noppressive" and "vexatious." 
To the extent large portions of the delay were without soem the delay was also 
Narbitrary.'' Those findings alone should be determinative here. Whether 
the delay was additionally "purposeful" -- rather than the result of 
Neallous indifference" on the part of a system little concerned with him -- 
matters very little to the appellant who, in either so was continuously 
and involuntarily incarcerated for 17 months and whose defense suffered 
irreparably from the delay 

In sum, Mr. Keith's Sixth Amendment rights were harmfully 


abridged and his indictment should therefore be dismissed, 


——— 


5/ The Smith case itself involved a delay of only 102 days between 
indictment and trial in a case in which no prejudice at all to the 
defendant was found to have resulted from the delay. 


6/ In McNeill v. United States, supra, decided four years after Smith, 
this Court held that a delay caused by "callous indifference" to the 
requirements of a speedy trial requires reversal even if the 
delay was not “arbitrary, purposeful, oppressive or vexatious." 


aa 


THE APPELLANT WAS PREJUDICED BY HIS FAILURE TO 
OBTAIN A TRANSCRIPT OF HIS PRELIMINARY HEARING 


In Gardner v. United States, 132 U.S. App. D.C. 331, 334, 407 
F. 2d 1266, 1268 (1969), this Court held that when a preliminary hearing 
transcript has been denied and: 

". sthere is any colorable claim of prejudice, it 

will be impossible for us to find the error harmless if 

there is no authoritative way for us to discover what 

actually transpired. Moreover, whereas an erroneous 

denial of a written transcript is generally remediable, 

a prejudicial failure even to record the proceedings may 

often be incurable." 

Here, "there is no authoritative way for us to discover what 
actually transpired.'"' The Government still contends, however, that 
no reversal is required because prejudice has not been shown. 

That position once again boils down to the simple argument 
that the evidence against the appellant in this case was so “over- 
whelming" that failure to provide the preliminary hearing transcript 
could not possibly have made any difference in the result. Yet we 
have shown at pp. 2-3, supra, that this "overwhelming evidence" 


argument is simply not available to the Government on the facts 


of this case. Failure to provide the transcript thus requires reversal. 


We believe that the Government's position on this issue has 


7/ 


otherwise been fully met in our opening brief. 
Ill 


THE COURT'S. INSTRUCTIONS CONCERNING INTENT 
CONSTITUTED PLAIN ERROR WHICH CAN BE 
REVIEWED BY THIS COURT 


The Government makes no attempt to defend the District Court's 
| 


instructions to the jury in this case nor does it deny that the Court's 


charge may well have resulted in the appellant's conviction of a crime 


other than that for which he was indicted. Instead, the Government's 


short response is limited to two points: first, that our attack on the 
| 


Court's charge is an attempt to circumvent the non-retroactivity of 


United States v. Roy Thomas, U.S. App. D.C. | » F. 2d 


, Case No. 23,975, decided April 26, 1971 and, second, that the 
Court's charge cannot be attacked now since it was not objected to 
at the trial. 


Neither of these points is well taken. 


7/ We do wish to point out that in the case of U. S. ex rel Cadogan v. 
LaVallee, 428 F. 2d 165 (2d Cir. 1970), relied upon by the Government, 
a transcript of the suppression hearing in question was made available 
to the Court of Appeals which then was able to find! that the appellant 
there had not been prejudiced by a denial of the transcript at the time 
of trial, Here there is no transcript even now and that finding cannot 
be made. ; 
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As noted in our opening brief, the Court in Roy Thomas found it 
unnecessary to reach the question of the instructions there given to 
the jury on specific intent. Although we do rely here on the reasoning 
the Court used in deciding Thomas, we are now asking this Court to 
reach an additional and entirely separate question raised by the District 
Court's improper charge to the jury. That is plainly a new matter. 
Even if the indictment in this case had been wholly consistent with the 
standards prescribed by this Court in Thomas, the instruction to the 
jury here would still have been fatally defective. Indeed, the Court 
jn Thomas explicitly stated that one reason it did not give its decision 
retroactive effect was that a "failure to designate the ulterior offense 
in the indictment does not necessarily, or even probably, infect the 
reliability of facts found by a properly instructed jury following trial. 
Roy Thomas, Sl. Op., p- 17. As we have shown, the jury in this case 
was not "properly instructed." And, as a direct consequence of this 
fact, there is a real probability that "the reliability of facts found... 
following trial" was substantially affected. Our attack on the District 
Court's jury instructions is thus not barred by the noneretroactivity 


of Thomas with respect to past indictments. 


Nor is the appellant's position foreclosed by the lack of 


objection at trial. We note initially that trial counsel's failure to 


object to the instructions is entirely understandable. The important 


conceptual problems discussed by the Court in Thomas had not been 


brought to general attention at the time this case was tried and trial 


counsel thus had no reason to focus on the problem at that point. Yet 


the District Court's instructions were defective, and in a way so serious 


and fundamental to the appellant's case that the matter should be given 


recognition by this Court under the provisions of Rule 52(b) of the 


Federal Rules of Criminal Saorceers, 

Rule 52(b) provides that "plain errors or defects affecting 
substantial rights may be noticed although they were not brought to 
the attention of the court.'' See also Screws v. United States, 325 
U.S. 91, 107 (1945). On the unusual facts of this Ra ncotae case, 
the error in the District Court's instructions was plain" and unques- 
tionably affected substantial rights. Our contention in this regard is, 
we would emphasize, limited strictly to the facts of this case for we 
recognize that in many if not most burglary cases the nature of the 
facts presented during the trial would render an instruction such 
as that given here mere "harmless error." It is the unique nature 
of this appellant's defense that elevates the District Court's 
error to plain error affecting substantial rights. | 


8/ The rationale underlying Rule 52(b) and Rule 12(6)(2) is, for the 
purpose of our contention here, essentially the same. 
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This crucial distinction has been explicitly recognized by the 
federal courts.! It is well illustrated by two contrasting cases decided 
by the Fifth Circuit Court of Appeals. In Mann v. United States, 319 F. 
2d 404 (5th Cir, 1963), an income tax evasion case had turned on the 
question of the defendant's intent, The Court there held that the trial 
court's instructions on intent should have contained more than the 
mere "boiler-plate" language which might have been permissible had 
the defendant's'case not centered fundamentally on the question of 
intent. For that reason, the Court held the jury charge to have been 
"plain error" and reversed the defendant's conviction despite the fact 
that there had been no objection to the charge at the defendant's trial. 


In contrast, the same Court refused to reverse another tax evasion 


conviction in Helms v. United States, 340 F. 2d 15 (5th Cir. 1964), 


solely because there had been no objection to the same "boiler-plate" 
instructions atithe defendant's trial, Distinguishing Mann, the Court 
in Helms pointed out (340 F. 2d at 18): 


"While in both cases the Government bore the burden 
of proving beyond a reasonable doubt the defendant's willfulness 
or criminal intent, in the Mann case the purely mental state 
was the crucial issue while here the contest centers about 
objective conduct, the preparation of two sets of records, and 
the use of false tickets in making defendant's income tax 
returns.'' 


Similarly, although the instruction given by the District Court 


in this case would in all cases be erroneous, it is the special nature 


of Mr. Keith's defense that makes the error "plain error" under Rule 
52(b). In this case, it was Mr. Keith's sole defense that he entered 
the Laniak residence by invitation and, upon entering, made an 
unsolicited homosexual advance to one of the Laniak children. As 
pointed out in our opening brief, the Court's charge to the jury was 
in terms broad enough to allow a guilty verdict even i the jury believed 
Mr. Keith's version of the facts, The Court's charge thus, in effect, 
took the appellant's only defense out of the case, 

This Court was confronted with a strikingly similar situation 
in the case of James H. Thomas v. United States, 136 U.S. App. D.C, 
222, 419 F. 2d 1203 (1969). There, despite a failur | © object to 
instructions at the trial below, 2/the Court reversed 2 second degree 
murder conviction because the trial court had failed to give an instruce 
tion on involuntary manslaughter, the only issue at the trial having been 
whether the gun used by the defendant went off accidentally. There had 


been evidence on which the jury could have found that the homicide was 


accidental and, indeed, ''that was appellant's only defense, in support 


of which he testified at length" (136 U.S, App. D.C. at 224, 419 F. 2d 


at 1205). 


9/The lack of objection may be inferred from the Court's citation 
of Rule 52(b) and its discussion in fn, 6, 136 U.S. App. D.C. at 
225, 419 F. 2d at 1206. The Government's brief in the Thomas 


case (p. 6) did state explicitly that no objection had'been made below. 


Here, asiin the James Thomascase, the Court's instructions 
were defective in a way which fundamentally affected the appellant's 


only defense, For this reason, those instructions should be regarded 


as having constituted plain error under Rules 52(b) and as involving 


error no less fundamental than a defective indictment challenged 


under the provisions of Rule 12(b). 


Respectfully submitted, 


, bbb, B LGechel 


Arthur B. Goodkind 
Counsel for Robert D. Keith 
Appointed by the United States 
Court of Appeals 


1000 Vermont Avenue, N,W. 
Washington, D.C, 20005 


August 16, 1971 
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CERTIFICATE OF SERVICE 


I hereby certify that a true copy of the foregoing "Reply Brief 
for Appellant," has been sent by first class, United States mail, 


postage prepaid to the following on this 16th day of August, 1971: 


William H, Schweitzer, Esq. 
Assistant United States Attorney | 
Office of the United States Attorney 
United States Courthouse 
Washington, D.C. 20001 


» Lill 3 Lace! 


“Arthur B. Goodkind — B. Go Cee 


Attachment 


Set forth below is a typed copy of the official transcript 
of the calendar call proceedings of April 17, 1970. New material 
not contained in the unofficial transcript quoted in appellant's 
opening brief is indicated by underscoring. Material in the 
unofficial transcript which does not appear in the offical transcript 


is enclosed in brackets. 


PROCEEDINGS 


THE DEPUTY CLERK: Criminal Case 857-69 [857-68]. 


United States of America versus Robert D. Keith. It is MJE. McKenzie. 


THE COURT: What is the alleged offense? 

MR, FRANKEL: First Degree Burglary. The Government has 
been ready for trial for some time now, and we have offered a disposition 
of Second Degree Burglary. I have discussed it with counsel for the 
defense, and I don't know if there has been a decision made whether 
to accept the Government's offer. 

We are ready to proceed to trial at any time. 

THE COURT: Where is the defendant? 

MR, MC KENZIE: He has been in jail for a year. 

That brings me to my next point. I would like a motion to 
dismiss. I would like a date to be heard on it. I don't think we 


could dispose of it summarily today. 
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It was exactly one year ago today that he was put in jail for 
the first time and no bond. : 
THE COURT: Any particular reason why it hasn't been called? 
MR, MC KENZIE: None that I know of. | 
THE COURT: I mean any motions made? 


MR. MC KENZIE: Not by me. 


THE DEPUTY CLERK: There was arraignment on June 20, 1969. 


Order denying motion for release on June 27. Was called October 7. 


Continued for one month for some reason. Then on October 10, there 


Continued for one month for some Teason. 


was a motion of defendant for release on personal recognizance or 


work release, denied. 


An order of free transcript for preliminary hearing, and that 


js all that has ever been on-:it. 
THE COURT: Talk with Mr. Frankel. 


MR, MC KENZIE: All right. 


THE COURT: If he has been in jail one year, talk with him. 


MR, MC KENZIE: All right. 
THE COURT: See if there can be a disposition made. 


MR, MC KENZIE: I will try. 
The other point Ihave, my client is not happy with me, And, 


I am in the[a] process of withdrawing from the District of Columbia. 
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THE COURT: Well, it may be a lot happier after you talk with 


Mr. Frankel. 
MR, MC KENZIE: That is one problem in the way of disposition, 
and I don't blame him. 


THE COURT: Well, come on up here, will you. 


(Bench conference off the record,) [At the bench. 


IN OPEN COURT: 
THE COURT: [Set] May 4, not necessarily for trial. 
(Whereupon, the Clerk calls the next calendar call.) 
CERTIFICATE OF REPORTER 
It is certified that the foregoing is the official record of 


the proc eedings indicated. 


SS 
Shirley J. Hatch | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee 
Case No. 24, 898 
Criminal No. 857-69 
ROBERT D, KEITH, 
Appellant 
PETITION FOR REHEARING AND SUGGESTION FOR REHEARING 
EN BANC 
Robert D. Keith, appellant, files herewith, by his attorney, 
his petition for rehearing of the Judgment of this Court filed December 


8, 1971, affirming without opinion the appellant's conviction of First 


Degree Burglary, a violation of 22 D.C, Code §1801(a), 


Introductory Statement 


The appellant was arrested on April 17, 1969 in the southeast 
Washington home of Mr. and Mrs. Charles Laniak and was subsequently 
charged and indicted for First Degree Burglary, Owing to his poverty 
and his lack of community ties, Mr. Keith was unable to secure release 


pending trial and was for that reason continuously incarcerated for 


the 17 month period which preceded his trial and conviction in September, 


1970. 
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On appeal, the appellant contended that there had been three 


fundamental defects in the proceedings below. First, Mr. Keith 


claimed that he had been denied his constitutional right to a speedy 


trial and that his case had been prejudiced owing to that denial; 


second, that the inability of the Government to prone a transcript 
of his preliminary hearing constituted prejudicial errors and, third, 
that the District Court's failure to specify in its charge to the jury 
the exact "criminal offense" Mr. Keith was alleged! to have intended 
when he entered the Laniak residence constituted uplain error" in 
that it permitted the jury to convict Mr. Keith of a act other than 
that for which he had been indicted. The case was fully briefed and 
oral argument was held on November 3, 1971. The case was not 
heard on the Summary Calendar. On December 8, 1971, this Court 
filed its Judgment affirming Mr. Keith's conviction without opinion 
under the provisions of Local Rule 13(c). 

Each of the three arguments raised by the appellant was sub- 
stantial and his conviction should be reversed on rehearing. Failing 
reversal, however, we request that this Court articulate in an opinion 
its reasons for affirmance so that appellant and hig appointed counsel 
may be guided in determining whether and upon what grounds to seek 
further review. | 


This was not, we submit, an appropriate case for disposi- 


tion without opinion under the provisions of Local Rule 13(c). 
| 


The claims raised by the appellant werenot frivilous and their rejection 
by this Court could conceivably have been based upon any one of several 
different theories. For this reason, we submit, the Court should state 
its reasons for affirming the District Court if it does not conclude, as 
we contend it should, that the appellant's conviction must be reversed. 
Because appellant's third argument raises important questions 
as to the consistency of this panel's decision with the decision in U.S, 
v. Roy L. Thomas, U.S. App. D.C. __, 444 F. 2d 919 (1971) -- 
or alternatively raises a question as to whether the non-retroactivity 
holding in Thomas should be reconsidered -- we suggest that rehearing 
en banc may be appropriate. 
I, The Appellant's Claim that He Was Denied a Speedy Trial Requires 


Reversal Under the Applicable Precedents of This Court. At the 
Least, a Substantial Question Is Raised Justifying Disposition In an 


Opinion. 


This Court has repeatedly held that any trial delay in excess of one 


year requires the closest scrutiny on appeal, See, e.g., Hedgepeth v. 


United States, 124 U.S. App. D.C. 291, 293, 364 F. 2d 684, 686 (1966) 
and Smith v. United States, 135 U.S. App. D.C. 284, 285-286, 418 F. 2d 
1120, 1121-1122 (1969). That is particularly the case where, as here, 
the appellant ihas been incarcerated during the entire period of pre-trial 


delay, Smith v. United States, supra. Where any reasonable possibility 


Sek 


of prejudice can be shown to nave resulted from so lengthy a delay, 
dismissal of an appellant's indictment is required. i Harling v. United 
States, 130 U.S. App. D.C. 327, 401 F. 2d 392 (1968). 

Judged by those well established standards, the appellant's case 
must be held to have involved impermissible delays. Indeed, Mr. Keith's 
case presents a unique combination of enermcene found in no other 
case in which this court has rejected a claim that the right to a speedy 
trial was denied. This combination of circumstances was as follows: 

(a) The total elapsed time between the apr enenrs arrest 


and the start of his trial was just under 17 months. Repeated 


efforts by the appellant during that time to obtain pre-trial release 


were rejected, owing to his inability to post the $10, 000 bond 


specified for his release and to his lack of community ties. 

(b) There is more than a reasonable Bo seibality that the 
delay in Mr. Keith's trial affected its outcome. Mr. Keith 
was the only witness who testified for the defense. His testimony 
was wholly at odds with that of the esses witnesses with 
respect to Mr. Keith's reasons for having been at the Laniak's 
house at the time of his arrest. It was Mr. Keith's testimony 
that he did not break into the Laniak Deataence: as claimed by 


the prosecution witnesses, but that he had instead been admitted 


after knocking on the door and asking to use the telephone because 


ais 


his car had broken down nearby, During the delay prior to the 
appellant's trial an important witness who was to have testified 
as to the inoperative condition of Mr. Keith's car on the street 


near the Laniak residence -- thus corroborating Mr. Keith's 


Story -- disappeared. i 


The disappearance of Mr. Keith's potentially corroborating 
witness was plainly prejudicial because nere, unlike the usual 
case on appeal, we have indisputable evidence that the jury 
regarded the case as an extremely close one. We know this 
because the jury initially reported itself deadlocked and unable 
to agree ona verdict. The jury did not finally agree until several 
hours after it had been given the so-called "Allen charge." 

In no other speedy trial case of which we are aware has the 
closeness of a jury's decision been so demonstrated. It is, we 
submit a key fact requiring reversal. 

(c) The long delay in Mr. Keith's trial cannot, at least in 
major part, be attributed to him. As shown in our prior papers, 
@ significant portion of the delay during the first year following 
Mr, Keith's arrest must be attributed to the desire of the Court 


and the Government to achieve a resolution of the case without 


1/ The missing witness, Mr. Samuel Crestwell, was found to have 
died while this appeal was pending. His death certificate has been 
lodged with this Court. 
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trial by having Mr. Keith plead guilty to a lesser charge, and 
to the inability of Mr. Keith's court-appointed trial counsel 
to obtain a transcript of Mr. Keith's preliminary hearing. 
With the exception of nine days attributable to the illness of 
trial counsel and to a seheduling conflict, none of the delays 
during the last five months prior to trial -- a period of time 
which followed the explicit raising of the speedy trial question 
by trial counsel -- can be attributed to Mr. Keith. That final 
five month period is of great significance, as this Court has 
repeatedly held, Hedgepeth v. United States, 124 U.S. App. 
D.C. 291, 295, 364 F. 2d 684, 688 (1966), 56 matter what 
the causes of delay during the first year are/ determined to 


have been. 


All of these circumstances taken together, we submit, and 


particularly the closeness of the case as it appeared to the jury, 
establish denial of Mr. Keith's right to a speedy trial and require 
dismissal of his indictment. At the least, the facts here warrant 
an opinion distinguishing this case from other, naoscsiy similar, 
cases in which this Court has either found the right to a speedy trial 
to have been denied or has held that sucha finding would have been 


required had there been even a slight showing of prejudice. McNeill 


v. United States, U.S. App. D.C., No. 21,570, decided June 4, 1968 


(unreported), Harling v, United States, supra. 


Il. The Closeness of this Case Is Sufficient to Establish a "Colorable 
Claim of Prejudice" Resulting from the Unavailability of Appellant's 


Preliminary Hearing Transcript. 


It is undisputed that no transcript of the appellant's preliminary 
hearing on April 17, 1969 is available or can be made available, 

In Gardner v. United States, 132 U.S. App. D.C. 331, 407 F. 2d 
1266 (1969), this Court held that denial of a preliminary hearing trans- 
cript requires reversal where "there is any colorable claim of prejudice" 
resulting from the denial. Although the bare possibility of obtaining 
material for impeachment of prosecution witnesses might not in the 
ordinary case establish such a "colorable claim,'' that is not true when, 
as here, a particular case is known to have been an extremely close one. 
Under such unusual circumstances, any possibility that the preliminary 
hearing transcript might have aided trial counsel in preparation of his 
case and in cross-examination of prosecution witnesses must be taken 
as establishing a material possibility of prejudice, A contrary view, we 
submit, is plainly in conflict with the holding of the Supreme Court in 
Coleman v. Alabama, 399 U.S. 1, 9 (1970), in which the impeachment 
and discovery functions of the preliminary hearing were explicitly 
recognized, 

We also note, as stated in the first portion of this petition, that 


trial counsel's failure to receive the preliminary hearing transcript 
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was a contributing factor in extending the period of pre-trial delay 


in this case. 


Ill. Failure to Reverse Appellant's Conviction On the Basis of the 
District Court's Faulty Charge to the Jury Is Inconsistent With 
This Court's Decision in United States v. Roy! L. Thomas, ___ 
U.S. App. D.C. __, 444 F. 24919 (1971). The Non-Retro- 
activity of Thomas Does Not Reach the Particular Error of 


Which Appellant Complains. 


In U.S. v. Roy L, Thomas, supra, this Court held that an indict- 


ment for First Degree Burglary charging only that a defendant entered 


a dwelling "with intent to commit a criminal offense therein, '' but not 


| 2 
specifying the intended offense, was legally insufficient. af Although 


the Court's decision in Thomas now applies to all new burglary indict- 
ments, it was not given retroactive effect. One important reason for 
this non-retroactivity was explicitly held by the Court to have been the 


fact that "the failure to designate the ulterior offense in the indictment 


does not necessarily, or even probably, affect the| reliability of facts 


found by a properly instructed jury following trial; '' Thomas, supra, 


444 F, 2d at 927-928. 


In this case, the appellant's trial took place prior to Thomas, 


Therefore, although Mr. Keith's indictment suffered from a defect 


2/ In a parallel case, another panel of this Court reached the same 
result with respect to an indictment for Second Degree Burglary, 


United States v, Seegers, U.S. App. D.C. » 445 F, 2d 232 
(1971). 
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identical to that in Thomas, we have made no direct attack upon the 
indictment itself. But the District Court's charge to the jury in this 
case -- a charge given in the same general statutory language con- 


demned in Thomas -- is another matter. Contrary to the assumption 


underlying the non-retroactivity holding in Thomas, the jury here was 


not "properly instructed." Instead, owing to the special facts of this 
case, the Court's charge effectively took the appellant's only defense 
out of the case. That, we submit, was plain error which must be dealt 
with by this Court. 

Mr. Keith has never denied his presence in the Laniak residence 
at the time of his arrest nor has he denied engaging in a violent physical 
struggle with members of the Laniak family prior to his arrest. Contrary 
to the Government's witnesses, however, Mr. Keith testified that he 
entered the Laniak residence by invitation in order to use the telephone 
after his car had broken down nearby and that, once inside, he was 
physically attracted to the young man who opened the front door and 
made an unsolicited homosexual advance to the young man, It was the 
emphatic rejection of that advance, according to Mr. Keith's testimony, 
that gave rise to his struggle with members of the Laniak family. 

Because the District Court's charge to the jury did not specify 


the exact criminal offense Keith must have been found to have intended 


= i} Ss 


in order to be found guilty, some jury members a well have voted 

to convict Mr. Keith even though they believed his story. Such members 
could reasonably have assumed that an unsolicited homosexual advance 
was a "criminal offense." Yet this was not the neetennal offense" for 
which the Grand Jury indicted Mr. Keith -- as evidenced by the Grand 
Jury transcript -- nor was it the offense for which he was prosecuted, 

if indeed it was an offense at all. Certainly the jary was given no 
guidance by the Court as to what sort of soreesen homosexual advances 
might be criminal offenses, nor was there any ass in the record for a 
finding that Mr. Keith's intent to make his homosexual advance had been 
formed before rather than after he crossed the threshhold of the Laniak 
residence. The Court's general charge to the a did not deal with 


the point at which an intent to commit a homosexual advance would have 


had to arise in order to justify a burglary conviction, although the 


statute itself! clearly requires that criminal intent be present at the 
time of entering. In short, given the very general language in the 
District Court's charge and lacking more oes guidance, the jury, 
or some of it, may well have decided that Mr. Keith could be convicted 
whether or not his testimony was believed. That sort of "compromise" 
solution could easily aave been the key which ultimately broke the 
jury's initial deadlock. | 


———— 


3/ 22 D.C. Code §1801(a). 


Because the District Court's charge effectively removed the 
appellant's only defense from the case, it constituted plain error which 
should be considered by this Court despite the lack of objection below. 4/ 
To allow such a defective jury charge to stand -- a point not reached in 
Thomas and, for the reasons we uave noted, a matter unaffected by the 
non-retroactivity of that case -- would be to reach a decision here 
inconsistent with that in Thomas. To avoid this inconsistency, rehearing 
should be granted and the appellant's conviction reversed. Alternatively, 
should the Court conclude that appellant's contention is barred by the 
noneretractivity holding of Thomas, we submit that the potentially 
harmful con sequences of that holding disclosed by its application in this 
case require reconsideration of the entire question of non-retroactivity. 

Because the questions of consistency with Thomas and possible 
reconsideration of the non-retroactivity of that case are important ones 
involving, respectively, a need to maintain consistency in the Court's 
decisions and a matter of basic policy, we suggest that rehearing en 
banc may be appropriate. 


Respectfully submitted, 


By Wilke. 5 


Arthur B. Goodkind 
Counsel for Robert D. Keith 
Appointed by the United States 
Court of Appeals 


1000 Vermont Avenue, N. W. 
December 22, 1971 Washington, D.C, 20005 


4/ Rule 52(b), Federal Rules of Criminal Procedure. 
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first class, United States mail, postage prepaid to the following on 
| 


this 22nd day of December, 1971: 


William H. Schweitzer, Esq. 
Assistant United States Attorney 
Office of the United States Attorney 
United States Courthouse 
Washington, D.C. 20001 


Arthur B. Goodkind 


